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INTRODUCTION

The Bar Human Rights Committee of England and Wales (BHRC) is the international human rights arm of the Bar of England and Wales.  It is an independent body primarily concerned with the protection of the rights of advocates and judges around the world.  It is also concerned with defending the rule of law and internationally recognised legal standards relating to human rights and the right to a fair trial. The remit of the BHRC extends to all countries of the world, apart from its own jurisdiction of England & Wales.  

The BHRC was set up by a group of barristers in 1991.  The Committee has a Chair, Vice-Chair, Treasurer and an Executive Committee which meets monthly.  The principle objectives of the BHRC are:
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	The support and protection of practising lawyers and judges who are threatened or oppressed in their work.
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	Upholding the rule of law and internationally recognised human rights standards.
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	Advising, supporting and co-operating with other organisations and individuals working for human rights.
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	Furthering interest in and knowledge of human rights and the laws which seek to protect human rights.
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	Advising the General Council of the Bar of England & Wales in connection with any human rights issue.


This manual is produced as part of a project which seeks to build and strengthen the capacity of Colombian lawyers and human rights defenders to identify, investigate and prosecute human rights violations committed in Colombia.

On this project the BHRC has worked in conjunction with:  CCAJAR in Bogotá, Colombia
CCAJAR is the José Alvear Restrepo Lawyers’ Collective, which works to bring high profile cases against agents of the Colombian state to address impunity for human rights abuses.
This project has been partially funded by:  The Jomati Foundation

The Jomati Foundation is a UK registered charity, whose primary focus is to provide assistance in the area of legal education and access to law.

SECTION 1:  INTERNATIONAL HUMAN RIGHTS LAW INSTRUMENTS
A.
Introduction: Human Rights Law and the United Nations

Human rights law deals with the relationship between those who govern and those who are governed.  The foundations of international human rights law lie in Western political thought and values, natural law principles and political theories dating back to the French and American Revolutions, though its values and principles can be identified in other cultures.

After the Second World War, human rights law was codified to form part of an international legal order within the United Nations (UN).  On 24 October 1945 the UN was established by 51 countries with a commitment to preserving international peace and security.  Today, nearly every nation in the world is a member of the UN and its current membership totals 192 countries.

When states become members of the UN, they agree to accept the obligations of the Charter of the United Nations 1945, an international treaty that sets out the basic rules of international relations. 

Article 1 of the UN Charter states that the purposes of the UN are: 

(i) to maintain international peace and security; 

(ii) to develop friendly relations among nations; 

(iii) to cooperate in solving international problems and promoting respect for human rights; and 

(iv) to be a centre for harmonising the actions of nations.

Article 55 of the UN Charter provides that the UN shall promote “universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language or religion”; while in Article 56 “all members pledge themselves to take joint and separate action in co-operation with the Organisation for the achievement of purposes set forth in Article 55”.  

Articles 55 and 56 were given content through the adoption of the Universal Declaration of Human Rights proclaimed by the General Assembly in 1948.  

Through the efforts of the UN, governments have concluded many multilateral agreements, leading to the development of a comprehensive body of international human rights law.  

1.
Treaties

Human rights standards are set out in Covenants, Conventions, Charters and Protocols, which are legally binding in international law on the states that agree to be bound by them. 

Treaties (see below) are open to ratification by states.
Ratification and accession define the act whereby a state indicates its consent to be legally bound by a treaty.  Ratification allows a state the necessary time frame required to seek approval for the treaty on the domestic level and to enact the legislation necessary in order to give domestic effect to that treaty.  
In agreeing to be bound by a treaty, states may place what is a known as a ‘reservation’. These reservations purport to exclude or alter the legal effect of certain provisions of the treaty in their application to the reserving state.  Reservations can be made when the treaty is signed, ratified, accepted, approved or acceded to, however they must not be incompatible with the object and the purpose of the treaty.  Furthermore, a treaty might prohibit reservations or only allow for certain reservations to be made.

2.
Non-Treaty Standards
Many human rights standards are not contained in treaties but in non-binding international instruments such as Declarations, Principles and Rules.
The most important of these is the Universal Declaration of Human Rights (UDHR) from which many treaties, non-treaties and national constitutions have drawn their inspiration.

Although non-treaty standards do not have the same legal standing as treaties, they have persuasive force having been negotiated and adopted by bodies such as the UN General Assembly. Colombia should therefore be obliged to comply with them.
Some human rights standards are widely accepted as constituting customary international law. Customary international law consists of rules of law derived from the consistent conduct of states acting out of the belief that the law required them to act that way. This includes widespread repetition by states of similar international acts over time (state practice) and acts which occur out of sense of obligation (opinio juris). Therefore, customary international law is also binding upon states. 
B.
United Nations: Human Rights Instruments

The three major general instruments known as the ‘International Bill of Rights’, are the UDHR, the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR).  

There are other instruments that cover specific violations and protect the rights of groups. These include, the International Convention on the Elimination of All Forms of Racial Discrimination (CERD), the Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and Convention on the Rights of the Child (CRC).  These are among the most important of the international human rights treaties which Colombia has ratified. 
1.
Universal Declaration of Human Rights 1948 (UDHR)
The UDHR
 does not impose legal obligations on States, but instead establishes goals for states to work towards.  Many of its provisions are now widely accepted as customary international law.  

It sets out basic rights and freedoms to which all women and men are entitled, such as the right to life, liberty and nationality, the right to freedom of thought, conscience and religion, the right to work and to be educated, the right to food and housing, the right to take part in government and the right not to be discriminated against on the grounds of race, colour, sex, language, religion, political or other opinion, national or social origin, property birth or other status.

2. 
International Covenant on Civil and Political Rights 1966 (ICCPR)
Article 1 (Part I) of the ICCPR
 provides that “All peoples have the right to self determination”. This results in peoples’ right to determine their political status and their freedom to pursue their economic, social and cultural development.  The article subsequently obliges states to “promote the realisation of the right to self-determination”.

Articles 2-5 (Part II) contain undertakings to respect and ensure without discrimination the substantive rights contained in the ICCPR, which are intended to be of immediate effect, together with certain other provisions of a general nature.  There is also a requirement for effective remedies for violation of the Covenant’s rights.

Articles 6-27 (Part III) set out an extensive list of civil and political rights the Covenant aims to protect, these include, inter alia:
· the inherent right to life (Article 6);

· not to be subjected to torture or to cruel, inhuman or degrading treatment or punishment (Article 7);

· the right to liberty and security of person (Article 9);

· the right to access to justice and a fair trial (Articles 14, 15 and 16);

· the right to freedom of thought, conscience and religion (Article 18);

· the right to hold opinions without interference (Article 19);

· the right to peaceful assembly (Article 21);

· the right to freedom of association (Article 22).

Articles 28-45 (Part IV) establish the UN Human Rights Committee and include the measures of implementation and enforcement of the civil and political rights contained in the Covenant.  

Enforcement measures are supplemented by the First Optional Protocol of 1966. The Second Optional Protocol (1989) abolishes the death penalty for states that become parties to it.  

· Colombia ratified the ICCPR on 29 October 1969.

· Colombia ratified the First Optional Protocol to the ICCPR on 29 October 1969.

· Colombia accessioned to the Second Optional Protocol to the ICCPR on 5 August 1997.

3. 
International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR)
Article 1 on the right of all peoples to self-determination constitutes Part I of the ICESCR
 and is identical to Article 1 in the ICCPR.  With the exception of this right, the rights protected in this Covenant are different as well as the obligations assumed by State Parties.

Articles 2-5 (Part II) set out the obligations of the State Parties with respect to the rights contained in the ICESCR, by undertaking steps to progressively realise economic, social and cultural rights without discrimination through individual and international assistance and co-operation to the maximum of the Party’s available resources.  
Articles 6-15 (Part III) set out an extensive list of economic, social and cultural rights the Covenant aims to protect, these include, inter alia:
· the right to work (Article 6);

· the right to form trade unions (Article 8);

· the right to physical and mental health (Article 12);

· the right to education (Article 13);

· the right to take part in cultural life (Article 15).

Articles 16-25 (Part IV) outline a system of periodic reporting by States to be considered by the Economic and Social Council for the implementation of the Covenant.  The Committee on Economic, Social and Cultural Rights monitors implementation of the ICESCR.
· Colombia ratified the ICESCR on 29 October 1969.
4.
International Convention on the Elimination of All Forms of Racial Discrimination 1965
(CERD)
CERD
 prohibits State Parties from discriminating against individuals, groups of persons or institutions on grounds of race, and requires State Parties to ensure that public authorities and institutions do likewise.

· Colombia ratified CERD on 2 September 1981.

5.
Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 1984 (CAT)
Torture is strictly condemned by international law as it is considered a particularly serious violation of human rights.  CAT
 states that there may be no exception to the prohibition against torture.  CAT defines torture and specifies that States Parties outlaw torture in their national legislation, and also explicitly notes that no exceptional circumstance may be invoked as a justification of torture.

The First Optional Protocol to the CAT establishes an international inspection system for places of detention.

· Colombia ratified CAT on 8 December 1987.

· Colombia has not signed or ratified the First Optional Protocol.

6.
Convention on the Elimination of All Forms of Discrimination against Women 1979 (CEDAW)
CEDAW
 sets out internationally accepted principles on the rights of women, so that women are guaranteed treatment equal to men. CEDAW prohibits all forms of discrimination against women and prescribes measures to be taken to ensure that women everywhere are able to enjoy the rights to which they are entitled. 

Enforcement and monitoring measures are supplemented by the Optional Protocol to the CEDAW.

· Colombia ratified CEDAW on 19 January 1982.
· Colombia ratified the Optional Protocol on 23 January 2007.
7.
Convention on Rights of the Child 1989 (CRC)
The CRC
 encompasses all aspects of children’s rights, namely their civil, political, economic, social and cultural rights and acknowledges that the enjoyment of one right cannot be separated from the enjoyment of others.

The First Optional Protocol to the CRC relates to the involvement of children in armed conflict, and the Second Optional Protocol to the CRC relates to the sale of children, child prostitution and child pornography.

· Colombia ratified the CRC on 28 January 1991.
· Colombia ratified the First Optional Protocol on 25 May 2005.
· Colombia ratified the Second Optional Protocol on 11 November 2003.
8.
Convention on the Protection of the Rights of Migrant Workers and Members of their Families 1990 (CPRMW)
The CPRMW
 prohibits discrimination against migrant workers on the basis of nationality and demands that migrant workers and native workers be treated equally. The Convention includes provisions relating to the specific problems faced by migrant workers, including family reunion issues, safeguards against expulsion, as well as issues of cultural adaptation. 
· Colombia accessioned to the CPRMW on 14 May 1995

9.
Convention on the Prevention and Punishment of Genocide 1948 (CPPG)
The CPPG
 requires all participating countries to prevent and punish acts of genocide both in war and in peacetime.
Article 2 of the CPPG defines genocide as: “...any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group. 

Article 3 defines the crimes that can be punished under the convention:

(a) Genocide;

(b) Conspiracy to commit genocide; 

(c) Direct and public incitement to commit genocide; 

(d) Attempt to commit genocide; 

(e) Complicity in genocide. 

· Colombia ratified the CPPG on 27 October 1959

10.
Convention for the Protection of All Persons from Enforced Disappearance 2006 (not yet in force) (CPAPED)

CPAPED
 prohibits the use of enforced disappearance, during armed conflict and in peacetime. 
Article 2 defines ‘enforced disappearance’ as “the arrest, detention, abduction or any other form of deprivation of liberty by agents of the State or by persons or groups of persons acting with the authorization...” 
Article 6 identifies the widespread or systematic use of enforced disappearance as a crime against humanity.

· Colombia has signed the CPAPED on 27 September 2007 but has not yet ratified it.
11.
Other non-treaty standards applicable to Colombia
· Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms (UN Declaration on Human Rights Defenders).

· The Body of Principles for the Protection of All Persons under any Form of Detention or Imprisonment (Body of Principles).

· The UN Standard Minimum Rules for the Treatment of Prisoners.

· The UN Basic Principles on the Role of Lawyers.

· The Guidelines on the Role of Prosecutors.

· Basic Principles on the Independence of the Judiciary.

· The UN Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions.

SECTION 2: COMPARATIVE CONSTITUTIONAL LAW 

A
Comparative Constitutional Law

1.
Introduction
Constitutional law concerns how our rulers are chosen, held accountable and removed from office, and the rights of the individual against our rulers.  A constitution provides a framework of rules and principles that define the nature and extent of government.  They generally seek to regulate the relationship between institutions of the state, namely the relationship between the executive, legislature and the judiciary, as well as the relationship of institutions within those branches.  Most constitutions also attempt to define the relationship between individuals and the state, and to establish the broad rights of individual citizens. Therefore, constitutional law is concerned with conflicts both between different groups struggling for power and between those in power and individuals.  The legal and political aspects of a constitution are interrelated and both are concerned with ideals of fairness and justice.

A written constitution is a single document that contains the main constitutional principles governing the state and is considered the highest authority in the land.  Since the French Revolution in 1789 almost every nation has adopted a written constitution (the United Kingdom does not have a written constitution), which in most instances has marked a new event such as independence from colonial status. Colombia’s current Constitution was adopted in 1991.      

2.
Rule of Law

Constitutionalism means limited government and includes the idea of the rule of law and the separation of powers as a means of restricting and controlling government. The rule of law emphasises the importance of general rules as binding on citizens and government alike. It requires the law to reflect certain basic values derived from the nature of rules as guides of conduct.

The rule of law promotes the independence of the judiciary. The judiciary is entrusted with the responsibility of protecting the basic values of a community in their role as guardians of impartial reason. 

A key aspect of the rule of law is the way it limits the discretionary power of the government, including the authority to change laws. It prevents arbitrary exercise of the executive power, preserves general and minority rights, and promotes stability and predictability.

3.
Separation of Powers

The separation of powers is a model for the governance of the state and requires the division of political power between the executive, the legislature and the judiciary.  Under this model, the three bodies have separate and independent powers and areas of responsibility. However, each branch of government requires policing so as to ensure that no one body can dominate the others.

Under the doctrine of the separation of powers, the executive is the branch of government charged with implementing or executing the law and running the day-to-day affairs of the state.  It is usually the role of the executive to enforce the law by administering the prisons and the police force; prosecute criminals; conduct the foreign relations of the state; command the armed forces; appoint state officials, including judges and diplomats; administer governmental departments and public services; and finally, to issue executive orders, known as secondary legislation, ordinances or decrees. Most constitutions require that certain executive powers may only be exercised in conjunction with the legislature. 

A legislature is a government deliberative assembly with the power to adopt laws.  In parliamentary systems of government the legislature is formally supreme and appoints the executive.  In contrast, in presidential systems of government, the legislature is considered a power branch equal to, and independent of, the executive. The legislature enacts laws and its consent is also often required to ratify treaties and declare war.
The judiciary is the system of courts which administers justice and provides a mechanism for the resolution of disputes.  The term is also used to refer collectively to the judges, magistrates and other adjudicators who are central to this system. Under the doctrine of the separation of powers, the judiciary is the branch primarily responsible for interpreting the law.  

4.
Constitutional Courts

The constitution is often protected by a supreme, constitutional or high court.  This court assesses the compatibility of legislation with the provisions and principles of the constitution. Especially important is the court’s responsibility to protect constitutionally-established rights and freedoms.  A ‘constitutional violation’ is an action or legislative act that is judged by a constitutional court to be contrary to the constitution, that is, ‘unconstitutional’.  

A constitutional court is normally the court of last resort, the highest judicial body in the government.  Many constitutional courts are powerful instruments of judicial review and defenders of human rights, with the power to declare national laws incompatible with the constitution.  The effect of this ruling varies between governments, but it is common for the courts’ action to rule a law unenforceable.  Thus, a constitutional court plays a vital role in protecting human rights and affirming democratic values of human dignity, equality and freedom which have penetrated from international human rights law into national legal systems.

B
Colombian Constitutional Law

1.
Introduction

Colombia has a history of incorporating basic rights in its various constitutions. The current 1991 constitution incorporates principles of democracy and embodies the government’s duty to respect human rights. In addition, the 1991 constitution also establishes special guarantees for the indigenous peoples including the Afro-Colombian and island communities. 

The Colombian Constitutional Court safeguards the supremacy and integrity of the constitution. The Court is composed of an uneven number of magistrates determined by the law, who are elected by the Senate of the Republic from lists of three candidates submitted to it by the President of the Republic, the Supreme Court of Justice and the Council of State. Its functions are, inter alia, to decide on claims of unconstitutionality of laws, reforms of the constitution, referendums, international treaties, etc.; and it is the final review instance for judicial actions relating to the protection of fundamental rights. 

The constitution also guarantees special jurisdictions. The authorities of the indigenous peoples may exercise jurisdictional functions within their territorial areas, in accordance with their own laws and procedures, provided that these do not conflict with the constitution and laws of the Republic. 

2.
Human Rights and the Colombian Constitution

Title II of the 1991 constitution relates to the protection, promotion and defence of human rights for Colombian citizens.  

Chapter 1 of Title II of the constitution concerns the protection of fundamental rights, including:

· the right to life; 
· the right not to be subjected to enforced disappearance;

· the right not to be subjected to torture or other cruel, inhuman or degrading treatment or punishment; 
· the right to freedom of expression and movement; 
· the right to access to justice and a fair trial; 
· the right of public and peaceful demonstration; 
· the right of free association, including the right to join a trade union and the right to participate in politics. 

Chapter 2 concerns social, economic and cultural rights. 

Chapter 3 concerns collective rights and the environment. 

Chapter 4 concerns the protection and application of rights. This provides that international treaties and conventions ratified by the Congress of Colombia that recognise human rights and prohibit their limitation during states of emergency shall have priority in domestic law. 

SECTION 3: ENFORCEMENT PROCEDURES AND REMEDIES IN INTERNATIONAL LAW

A
UN Enforcement Mechanisms

1.
Introduction

The UN has created a comprehensive body of human rights law which provides a universal and internationally protected code of human rights. In order to promote and protect these rights, the UN has established mechanisms with which to assist governments in carrying out their responsibilities, including monitoring their implementation and taking action where violations occur.

The UN system consists of two main types of body: 

· Charter bodies – created under the UN Charter; and

· Treaty bodies – created under the international human rights treaties. 

In addition to these there are a number of ‘special procedures’ that have either a thematic or a country mandate. There is also the Human Rights Council Complaint Procedure, established to deal with complaints submitted to the UN alleging systematic human rights violations in a given country. 
2.
Charter Bodies

Commission on Human Rights
The UN Commission on Human Rights was established in 1946. Its brief expanded over time to allow it to respond to the whole range of human rights problems and it set standards to govern the conduct of states. It also acted as a forum where states, non-governmental organisations (NGOs) and human rights defenders from around the world voiced their concerns. 

During its annual session in Geneva, at which over 3,000 delegates from member and observer states and from NGOs participated, the Commission adopted decisions and chairperson's statements on matters of relevance to individuals in all regions and circumstances. It was assisted in this work by the Sub-Commission on the Promotion and Protection of Human Rights, a number of working groups and a network of individual experts, representatives and rapporteurs mandated to report to it on specific issues.

On 27 March 2006, the Commission on Human Rights concluded its sixty-second and final session. It was replaced by the UN Human Rights Council in 2006.
Human Rights Council

On 15 March 2006, the General Assembly adopted resolution A/RES/60/251 to establish the Human Rights Council with the main purpose of addressing situations of human rights violations and make recommendations on them.
The preamble of the resolution acknowledges the three pillars of the UN: development; peace and security; and human rights; and reaffirm the important principle of the universality, indivisibility, interrelatedness, and interdependence of all human rights. 

The Council is a subsidiary organ of the General Assembly and therefore has a higher institutional standing then the previous Commission on Human Rights. 

The Human Rights Council Advisory Committee

The function of the Human Rights Council Advisory Committee is to provide expertise in the manner and form requested by the Council, focusing mainly on studies and research-based advice. The Committee’s advice is limited to thematic issues pertaining to the mandate of the Council; namely promotion and protection of all human rights. The Committee cannot adopt resolutions or decisions, but may propose to the Council, within the scope of its work as set out by the Council, suggestions for further enhancing its procedural efficiency, as well as further research proposals. 

3.
Treaty Monitoring Bodies

The human rights treaty monitoring bodies are committees of independent experts
, which are created in accordance with the provisions of the treaty that they monitor.
There are eight human rights treaty bodies:

1. Human Rights Committee (HRC)

2. Committee on Economic, Social and Cultural Rights (CESCR)

3. Committee on the Elimination of Racial Discrimination (CERD)

4. Committee on the Elimination of Discrimination Against Women (CEDAW) 

5. Committee against Torture (CAT)

6. Committee on the Rights of the Child (CRC)

7. Committee on Migrant Workers (CMW)

8. Committee on the Rights of Persons with Disabilities (CRPD)

The treaty bodies perform a number of functions in accordance with the provisions of the treaties that created them. These include:

a) the consideration of State Parties’ reports;
b) the consideration of individual complaints or communications; 
c) the publication of general comments on the treaties; and 
d) the organisation of discussions on related themes.
When a country ratifies one of these treaties, it assumes a legal obligation to implement the rights recognised in that treaty. The country incurs an additional obligation to submit regular reports to the monitoring committee on how the rights are being implemented.
In addition to the government report, the treaty bodies may receive information on a country’s human rights situation from other sources, including NGOs, UN agencies, other intergovernmental organisations, academic institutions and the press. These are commonly known as ‘shadow reports’. The shadow reports provide an effective means for groups other than the state to critique or supplement information in the official state report. This alternative reporting mechanism holds governments accountable to their citizens and the UN and is considered as important at the state report itself. 

In light of all the information available, the relevant Committee examines the report together with government representatives. Based on this dialogue, the Committee then publishes its concerns and recommendations, referred to as ’concluding observations’.

While the Committee’s general comments or recommendations provide authoritative interpretations of the relevant Conventions, the Committees are not judicial bodies. In all cases, concluding observations to states’ reports or in response to individual complaints made by the various Committees are non-binding and recommendatory only. Effectively the UN human rights system constitutes soft law as it is not directly enforceable in courts but nonetheless has an impact on international relations and international law.
(i)
Making an Application to a Committee

In addition to the reporting procedure, some of the treaty bodies may perform additional monitoring functions through the examination of individual complaints. 
An individual complaint can be made under one of the five following treaties: 
· the International Covenant on Civil and Political Rights; 
· the Convention against Torture;
· the International Convention on the Elimination of Racial Discrimination; 
· the Convention on the Elimination of All Forms of Discrimination against Women; and
· the Convention on the Rights of Persons with Disabilities.
A complaint can be brought only against a state that satisfies two conditions: 
1. It must be a party to the treaty in question; having ratified or otherwise accepted it. 
2. It must have recognised the competence of the Committee established under the relevant treaty to consider complaints from individuals.
Complaints may also be brought by third parties on behalf of individuals provided they have given their written consent or where they are incapable of giving such consent.
(ii)
Making a complaint

You should set out, in chronological order, all the facts on which your claim is based. A crucial requirement is that your account is as complete as possible and that the complaint contains all information relevant to your case. You should also detail the steps you have taken to exhaust the remedies available in your country, in other words, through the domestic legal system. You should state whether you have submitted your case to another means of international investigation or settlement, such as through the Inter-American Court system. Lastly, you should state why you consider that the facts you have outlined constitute a violation of the treaty in question. It is helpful, though not strictly necessary, for you to identify the articles of the treaty that have allegedly been violated. 

In addition, you should supply all documents of relevance to your claims and arguments, especially administrative or judicial decisions on your claim by national authorities. It is also helpful if you provide copies of relevant national laws. If they are not in an official language of the Committee's secretariat, your complaint will be expedited if a translation is provided (either full or summary).  

Complaints should contain the following information:
· The complainant’s name, date of birth, nationality and address.

· The name, address and occupation of anyone acting as their representative.

· The respondent country and the article/s of the Treaty/Convention alleged to have been violated.

· Details of exhaustion of domestic remedies and applications to any other international procedures (for example the Inter-American Court).

· Statement of facts.

· The judgments, decisions and any other documents relating to the complaint.

In general, there is no formal time limit after the date of the alleged violation for filing a complaint under the relevant treaties. It is usually appropriate, however, to submit your complaint as soon as possible after you have exhausted domestic remedies. Delay in submitting your case may also make it difficult for the State Party to respond properly. In exceptional cases, submission after a protracted period may result in your case being considered inadmissible by the committee in question.   

(iii)
Procedure

If your complaint contains the essential elements outlined above, your case will be registered, that is to say formally listed as a case for consideration by the relevant Committee. 

At that point, the case is transmitted to the State Party concerned to give it an opportunity to comment within a set time frame. 

Once the state replies to your submission, you are offered an opportunity to comment. At that point, the case is ready for a decision by the relevant Committee. If the State Party fails to respond to your complaint, you are not disadvantaged. Reminders are sent to the State Party and if there is still no response, the committee takes a decision on your case on the basis of your original complaint.

   

(iv)
Interim Measures (‘Urgent Action’)

Each Committee has the facility to take urgent action where irreparable harm would otherwise be suffered before the case is examined in the usual course. The Committee in question may, at any stage before the case is considered, issue a request to the State Party for what are known as ‘interim measures’ in order to prevent any irreparable harm. Typically, such requests are issued to prevent actions that cannot later be undone, for example the execution of a death sentence or the deportation of an individual facing a risk of torture. If you wish the Committee to consider a request for interim measures, it is advisable to state this explicitly. In any case, you should identify as carefully and comprehensively as possible the reasons why you consider such action to be necessary.  

If there are particularly sensitive matters of a private or personal nature that emerge in the complaint, you may request that the Committee suppress identifying elements in its final decision so that your identity does not become public. The Committee may also, of its own motion, suppress these or other matters in the course of consideration of the complaint.  

(v)
Consideration of the Case

The Committees consider each case in closed session. Although some have provisions for oral components of proceedings in their rules of procedure, the practice has been to consider complaints on the basis of the written information supplied by the complainant and the State Party. Accordingly, it has not been the practice to receive oral submissions from the parties or audio or audio-visual evidence (such as audio cassettes or videotapes). Nor do the Committees go beyond the information provided by the parties to seek independent verification of the facts. It follows that they do not consider briefs provided by third parties (often called amicus briefs).   

Once the Committee takes a decision on your case, it is transmitted to you and the State Party simultaneously. One or more Committee members may append a separate opinion to the decision if they come to a different conclusion from the majority or perhaps reach the same conclusion but for different reasons. The text of any final decision on the merits of your case or of a decision of inadmissibility will be posted on the Office of the High Commissioner for Human Rights (OHCHR) web site as part of the committee's jurisprudence. 

It should be noted at the outset that there is no appeal against Committee decisions and that, as a rule, the decisions are final. What happens to your case subsequently depends on the nature of the decision taken. 

When the Committee decides that you have been the victim of a violation by the State Party of your rights under the treaty, it invites the State party to supply information within three months on the steps it has taken to give effect to its findings.  

Complaints should be sent to: 
Petitions Team, OHCHR-UNOG, 1211 Geneva 10, Switzerland

Fax No: + 41 22 9179022 (particularly for urgent matters)

Email: tb-petitions@ohchr.org
4.
Special Procedures
Mechanisms called ‘Special Procedures’ have been established to examine specific country situations and specific themes from a human rights perspective. Special procedures are made up of either individuals (called ‘Special Rapporteur’, ‘Special Representative of the Secretary-General’, or "Independent Expert") or a working group usually composed of five members (one from each region). Special procedures' mandates usually call on mandate holders to examine, monitor, advise and publicly report on human rights situations. Various activities can be undertaken by special procedures, including responding to individual complaints, conducting studies, providing advice on technical cooperation at the country level, and engaging in general promotional activities. These independent experts or working groups are appointed to monitor either geographic or thematic human rights situations for a maximum of six years. There are currently mandates to investigate thirty thematic topics
 and eight specific countries
 (Colombia is not one of them). 

While there is some uniformity in the methods of work for all mandate holders, the resolutions establishing the mandates detail the exact terms of reference for each expert. The work of the rapporteurs mainly concerns receiving and drafting communications on alleged human rights violations; writing periodic reports to intergovernmental bodies, such as the Human Rights Council and the UN General Assembly; meeting with members of civil society; and carrying out country visits on the request of governments. 

	Special procedures of relevance for Colombia:



	Special Procedure
	Rapporteur/Working Group Members
	Contact Details



	Special Rapporteur on Extrajudicial, Arbitrary or Summary Executions
 


	Mr Philip Alston 

(Australia)


	OHCHR-UNOG, Palais des Nations, 8-14 Avenue de la Paix, CH-1211 Geneva 10, Switzerland

Fax: +41 22 917 90 06

E-mail: urgent-action@ohchr.org


	Special Rapporteur on Freedom of Opinion and Expression


	Mr. Frank La Rue

(Guatemala)


	OHCHR-UNOG, Palais des Nations, 8-14 Avenue de la Paix, CH-1211 Geneva 10, Switzerland

Fax: +41 22 917 90 06

Email: freedex@ohchr.org 



	Special Rapporteur on Human Rights Defenders


	Mrs Margaret Sekaggya (Uganda)


	OHCHR-UNOG, Palais des Nations, 8-14 Avenue de la Paix, CH-1211 Geneva 10, Switzerland

Fax: +41 22 917 90 06

E-mail: urgent-action@ohchr.org


	Special Rapporteur on Independence of Judges and Lawyers


	Ms. Gabriela Carina Knaul de Albuquerque e Silva 

(Brazil)


	OHCHR-UNOG, Palais des Nations, 8-14 Avenue de la Paix, CH-1211 Geneva 10, Switzerland

Fax: +41 22 917 90 06

e-mail: SRindependenceJL@ohchr.org 



	Special Rapporteur on Minority Issues


	Ms Gay J. McDougall 

(United States of America)

	OHCHR-UNOG, Palais des Nations, 8-14 Avenue de la Paix, CH-1211 Geneva 10, Switzerland

Fax: +41 22 917 90 06

e-mail: Mr. Graham Fox - gfox@ohchr.org


	Special Rapporteur on Torture


	Professor Manfred Nowak (Austria)


	OHCHR-UNOG, Palais des Nations, 8-14 Avenue de la Paix, CH-1211 Geneva 10, Switzerland

Fax: +41 22 917 90 06

E-mail: urgent-action@ohchr.org


	Special Rapporteur on Human Rights of Indigenous People


	Prof. S. James Anaya
(United States of America)


	OHCHR-UNOG, Palais des Nations, 8-14 Avenue de la Paix, CH-1211 Geneva 10, Switzerland

Tel: +41 22 917 96 47 

Fax: +41 22 917 60 10

Email: indigenous@ohchr.org


	Special Rapporteur on Human Rights of Internally Displaced Persons


	Mr. Walter Kälin 

(Switzerland)


	OHCHR-UNOG, Palais des Nations, 8-14 Avenue de la Paix, CH-1211 Geneva 10, Switzerland

Fax: +41 22 917 90 06

e-mail: Mr. Jan Hessbruegge - idp@ohchr.org


	Working Group on Arbitrary Detention


	- Mr. Malick El Hadji Sow (Senegal)

- Mr. Roberto Garretón (Chile)

- Mr. Aslan Abashidze (Russian Federation)

- Ms. Shaheen Sardar Ali - (Pakistan)

- Mr. Mads Andenas (Norway)

	OHCHR-UNOG, Palais des Nations, 8-14 Avenue de la Paix, CH-1211 Geneva 10, Switzerland

Fax: +41 22 917 90 06

e-mail: wgad@ohchr.org


	Working Group on Enforced or Involuntary Disappearances


	- Mr. Jeremy Sarkin (South Africa)
- Mr. Santiago Corcuera (Mexico) 

- Mr. Darko Göttlicher (Croatia) 

- Mr. Olivier de Frouville (France) 

- Mr. Osman El-Hajje (Lebanon) 
	OHCHR-UNOG, Palais des Nations, 8-14 Avenue de la Paix, CH-1211 Geneva 10, Switzerland

Tel: +41 22 917 91 89

Fax: +41 22 917 90 06

E-mail: wgeid@ohchr.org



(i)
Communications

There are three types of communication that special Rapporteurs/working groups can send to a government where there has been an allegation of a human rights violation:

1. Urgent appeals:  These are letters of intervention sent on behalf of an individual/organisation that is at imminent risk of a human rights violation being committed against them or who is at grave risk of danger. For example, death threats against a person, disappearances, denial of medical treatment in prison etc.

2. Allegation Letters:  These are letters of intervention sent on behalf of an individual/organisation that has already suffered an alleged human rights violation and who is no longer at risk. For example, killings.

3. Letters of Concern:  These are letters which are generally sent to report on a general deterioration in the human rights situation of a particular country.

(ii)
Submitting a Complaint

Unlike the requirements of communication procedures established under human rights treaties, communications may be sent to the special rapporteur(s)/working group(s) even if local remedies in the country concerned have not been exhausted. The special rapporteurs/working groups are not quasi-judicial mechanisms. Rather, they are premised upon the need for rapid action, designed to protect victims and potential victims, and do not preclude in any way the taking of appropriate judicial measures at the national level.

Some special procedures require specific information as part of a complaint, or ask that complaints are submitted on particular forms
. 
	Minimal Information required for communications to special rapporteurs:



	1
	Specify the special rapporteur(s)/working group(s) to whom the allegation is addressed.



	2
	Information submitted should be in written, printed or electronic form. 



	3
	Information may be sent by a person or a group of persons claiming to have suffered a human rights violation. NGOs and other groups or individuals claiming to have direct or reliable knowledge of human rights violations, substantiated by clear information, may also submit information so long as they are acting in good faith in accordance with the principles of human rights and the provisions of the UN Charter, free from politically motivated stands. Anonymous communications are not considered.



	4
	Information about the author of the communication or the organisation, including the objectives and working methods of the organisation. Also include the full address, telephone, fax and e-mail details of the organisation (including international and regional dialling codes) so that the staff of the special rapporteur or working group may contact you if more information is needed.



	5
	If the violation concerns an individual case, provide details about the name (spell names correctly), age, sex, occupation of the victim, place of residence, ethnic or religious group if appropriate, the name of any community or organisation subject to alleged violations.



	6
	It is important to provide detailed information about the alleged violation, including the date and place of the incident(s); the identity and unit of government (if relevant) of the alleged perpetrator(s) if known; suspected motive; contextual information; precise details about the actual violation (instruments used, parts of the body affected and injuries suffered, or if the treatment is psychological, what it consisted of, how the victim has been affected). In the case of a physical violation, provide details of any medical reports. 



	7
	State at this stage whether the victim’s name should be initialised or omitted in public reports.



	8
	Include details of any steps already taken at the national, regional or international level in relation to the case.



	9
	If the communication relates to general circumstances, you should begin by providing contextual information in a clear chronological order. In presenting your findings, it is suggested that you present all of the patterns identified, then explain each proposition in general terms, supported with as many examples as possible.



	10
	With regard to all types of communication, provide copies of supporting documentation.



	11
	Indicate which, if any, aspects of the communication are confidential.



	12
	Send any updated information you have as soon as possible. It is especially important to know if there has been any change in the situation of the victim. Updates might be given where: 1) additional information becomes known (e.g. the identity of the perpetrator); or 2) new events occur (e.g. the victim’s release from detention).




(iii)
Next Steps

If it is decided to intervene in the matter described in the complaint, the special rapporteur/working group will make contact with the government concerned through an:

1. Urgent Appeal;

2. Allegation Letter; or

3. Letter of Concern.

The special rapporteur/working group will then await a response from the government concerned detailing steps taken to investigate and remedy the situation. All communications sent to governments as well as all responses received from governments are published in an annual report. If a government does not reply to a communication this is also documented.

(iv) Country Visits

Special rapporteurs/working groups carry out on average three to four country visits per year, depending on their mandate. This is an essential part of their work as it allows them to gather first hand information from civil society, victims of violations and governmental bodies and to then provide the government and the UN with a list of recommendations to improve the situation.

	Visits to Colombia by UN Special Procedures:
 

	1
	Special Rapporteur on Indigenous People (22-27 July 2009).

	2
	Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions (8-18 June 2009).

	3
	Representative of the Secretary-General on Internally Displaced Persons (3-14 November 2008).

	4
	Working Group on Arbitrary Detention (1-10 October 2008).

	5
	Special Rapporteur on the Right to Health (20-23 September 2007).

	6
	Representative of the Secretary-General on Internally Displaced Persons (15-27 June 2006).

	7
	Working Group on Enforced or Involuntary Disappearances (5-13 July 2005). 

	8
	Special Rapporteur on Indigenous People (7-17 March 2004). 

	9
	 Special Rapporteur on the Right to Freedom of Opinion and Expression (22-29 February 2004). 

	10
	Special Rapporteur on the Right to Education (1-10 October 2003). 

	11
	Special Rapporteur on Contemporary Forms of Racism (29 September-10 October 2003). 

	12
	 Special Rapporteur on Violence Against Women, its Causes and Consequences (1-7 November 2001). 

	13
	Special Representative to the Secretary-General on the situation of Human Rights Defenders (2001).

	14
	Representative of the Secretary-General on Internally Displaced Persons (20-27 May 1999). 

	15
	Special Rapporteur on the Independence of Judges and Lawyers (15–27 September 1996). 


(iv)
Follow-up

The experts hold dialogues with governments on their findings and recommendations. The effectiveness of the system rests on adequate follow-up of the experts’ conclusions and recommendations.

5.
Human Rights Council Complaint Procedure
On 18 June 2007, the Human Rights Council adopted a new Complaint Procedure
 replacing the ‘1503’
 and ‘1235’
 procedures. 
The new Complaint Procedure relates to country situations, not individual cases. It is activated by a communication to the Council (by an individual, group or NGO) about situations which appear to reveal a consistent pattern of gross and reliably attested violations of human rights/fundamental freedoms requiring consideration by the Council.

The effectiveness of this procedure depends on the input of NGOs who are rich sources of information about human rights in a country. In turn, the comments, observations and recommendations support the work of NGOs.
(i)
The Procedure

Two distinct working groups - the Working Group on Communications and the Working Group on Situations - are established with the mandate to examine the communications and to bring to the attention of the Council consistent patterns of gross and reliably attested violations of human rights and fundamental freedoms. 

The Working Group on Communications (WGC) consists of five independent and highly qualified experts and is geographically representative of the five regional groups. The WGC meets twice a year for a period of five working days to assess the admissibility and the merits of a communication, including whether the communication alone or in combination with other communications, appears to reveal a consistent pattern of gross and reliably attested violations of human rights and fundamental freedoms. All admissible communications and recommendations thereon are transmitted to the Working Group on Situations. 

The Working Group on Situations (WGS) comprises five members appointed by the regional groups. It meets twice a year for a period of five working days in order to examine the communications transferred to it by the WGC, including the replies of states thereon, presents the Council with a report on consistent patterns of gross and reliably attested violations of human rights and fundamental freedoms, to which it makes recommendations on the necessary course of action. 

Subsequently, it is the turn of the Council to take a decision concerning each situation thus brought to its attention. 

(ii)
Submitting a complaint

A complaint lodged must include the following information:
· The name of the person making the complaint.
· The relevant facts, including names of alleged victims, dates, locations and other evidence.
· An outline of the rights alleged to have been violated.

Complaints should be sent to:

Human Rights Council and Treaties Division - Complaints Procedure
OHCHR-UNOG, 1211 Geneva 10, Switzerland
Fax: +41 22 917 9011

Email:  HYPERLINK "mailto:"  CP@ohchr.org 
6.
International Court of Justice
The International Court of Justice
 (ICJ) is the principal judicial organ of the UN. It was established in June 1945 by the Charter of the UN and began work in April 1946.

The seat of the Court is at the Peace Palace in The Hague (the Netherlands). The ICJ is composed of 15 judges, who are elected for terms of office of nine years by the UN General Assembly and the Security Council. It is assisted by a Registry, its administrative organ. Its official languages are English and French.

The Court has a dual role: to settle, in accordance with international law, the legal disputes submitted to it by states (not individuals), and to give advisory opinions on legal questions referred to it by duly authorised UN organs and specialised agencies.

The Court may entertain two types of cases: legal disputes between states submitted to it by them (contentious cases) and requests for advisory opinions on legal questions referred to it by UN organs and specialised agencies (advisory proceedings).

(i)
Contentious cases between states 

Only states (members of the UN and other states which have become parties to the Statute of the Court or which have accepted its jurisdiction under certain conditions) may be parties to contentious cases. 

The ICJ is competent to entertain a dispute only if the states concerned have accepted its jurisdiction. In cases of doubt as to whether the ICJ has jurisdiction, it is the ICJ itself which decides.

States have no permanent representatives accredited to the ICJ. They normally communicate with the Registrar through the medium of their Minister for Foreign Affairs or their Ambassador accredited to the Netherlands. 

Since 1946 the ICJ has made judgement in 118
 contentious cases; five of these cases concern Colombia,
 with two more cases currently pending.

(ii)
Advisory Opinions
Five organs
 of the UN and 16 specialised agencies
 of the UN family are able to apply for an Advisory Opinion. The UN General Assembly and Security Council may request advisory opinions on any legal question. Other UN organs and specialised agencies which have been authorised to seek advisory opinions can only do so with respect to legal questions arising within the scope of their activities.

On receiving a request, the ICJ decides which states and organisations might provide useful information and gives them an opportunity of presenting written or oral statements. The ICJ’s advisory procedure is otherwise modelled on that for contentious proceedings, and the sources of applicable law are the same. 
It is rare, however, for the ICJ to allow international organisations other than the one having requested the opinion to participate in advisory proceedings. With respect to international NGOs, the only one ever authorised by the ICJ to furnish information did not in the end do so.
 The Court has rejected all such requests by private parties.

In principle the ICJ’s advisory opinions are consultative in character and are therefore not binding as such on the requesting bodies. The requesting organ, agency or organisation remains free to give effect to the opinion by any means open to it, or not to do so. It remains nevertheless that the authority and prestige of the ICJ attach to its advisory opinions and that where the organ or agency concerned endorses that opinion, that decision is as it were sanctioned by international law.

Since 1946 the Court has given 25
 Advisory Opinions; none of these cases concern Colombia.
(iii)
Sources of applicable law
The ICJ decides in accordance with international treaties and conventions in force, international custom, general principles of law and, as subsidiary means, judicial decisions and the teachings of the most highly qualified publicists.
B.
Non-UN Enforcement Mechanisms: International Criminal Court

The International Criminal Court
 (ICC), governed by the Rome Statute
, is the first permanent, treaty-based, international criminal court established to help end impunity for the perpetrators of the most serious crimes of concern to the international community. The ICC has jurisdiction to prosecute individuals for genocide, crimes against humanity and war crimes (although it cannot currently exercise jurisdiction over the crime of aggression).

The international community has long aspired to the creation of a permanent international court, and, in the 20th century, it reached consensus on definitions of genocide, crimes against humanity and war crimes. The Nuremberg and Tokyo trials addressed war crimes, crimes against peace, and crimes against humanity committed during the Second World War. 


In the 1990s after the end of the Cold War, tribunals like the International Criminal Tribunal for the former Yugoslavia and for Rwanda were the result of consensus that impunity is unacceptable. However, because they were established to try crimes committed only within a specific time-frame and during a specific conflict, there was general agreement that an independent, permanent criminal court was needed. 


On 17 July 1998, the international community reached an historic milestone when 120 states adopted the Rome Statute, the legal basis for establishing the permanent ICC. 

The Rome Statute entered into force on 1 July 2002 after ratification by 60 countries. The ICC can only prosecute crimes committed on or after that date. 
The ICC is an independent international organisation, and is not part of the UN system. Its seat is at The Hague in the Netherlands, but its proceedings may take place anywhere. 

As of June 2009[update], 108 states are members of the Court. Chile will become the 109th state party on 1 September 2009, and a further 39 countries have signed but not ratified the Rome Statute. However, a number of states, including China, Russia, India and the United States, are critical of the court and have not joined. Colombia signed the Rome Statute on 10 December 1998 and deposited its instrument of ratification on 5 August 2002. 

The ICC can generally exercise jurisdiction only in cases where:

· the accused is a national of a State Party;

· the alleged crime took place on the territory of a State Party; or 

· a situation is referred to the court by the UN Security Council. 

The court is designed to complement existing national judicial systems; it can exercise its jurisdiction only when national courts are unwilling or unable to investigate or prosecute such crimes. Primary responsibility to investigate and punish crimes is therefore left to individual states. 

The ICC's first trial, of Congolese militia leader, Thomas Lubanga, began on 26 January 2009. 

SECTION 4: Regional Human Rights Treaties and Monitoring Bodies

In addition to the UN mechanisms for implementing human rights, regional human rights treaties are also in operation, and provide an additional layer of protection for those regions.  The rights protected by these treaties derive from, and are similar to, those of the Universal Declaration of Human Rights.  Each of the regional treaties has developed its own unique approaches to seeking assurance that the rights are put into practice through enforcement in national courts.  The three main regional treaties on human rights are the African Charter on Human and Peoples’ Rights (African Charter), the American Convention on Human Rights (ACHR) and the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR).

A.
Africa
The African Charter
 was adopted in 1961 and is monitored by the African Commission on Human and Peoples’ Rights.
The Charter recognises individual rights (civil, political, economic, social and cultural) as well as group rights (including the right to equality, the right to self-determination, to freely dispose of their wealth and national resources, the right to development, the right to peace and security and "a generally satisfactory environment").
The Commission receives and considers communications by states, individuals and organisations alleging a violation by a State Party of the rights guaranteed in the Charter.  NGOs and individuals are also allowed to make oral representations before the Commission.  The Commission’s final decisions are called recommendations and are not in themselves legally binding on the states concerned.
The Protocol to the Charter created the African Court on Human Rights and Peoples’ Rights and has the power to render advisory opinions at the request of a member state or an organisation relating to the Charter or any other applicable African human rights instruments. The African Court on Human Rights and Peoples’ Rights is in the process of being merged with the African Court of Justice
 following a decision by Member States in June 2004. 
The African Court of Justice and Human Rights is able to consider a greater variety of human rights cases than its European and inter-American counterparts. In addition to hearing ‘classic’ cases of torture and other abuses of civil and political rights, it has power to tackle violations of socio-economic rights, and may also enforce the collective rights of ‘peoples’ over such matters as their economic, social and cultural development, and use of their natural resources.  
Accessing the Court is very difficult for most victims of human rights abuses in Africa as individuals do not have direct access to the Court unless the state against which they are complaining has signed a special declaration accepting the competence of the Court to hear cases brought via this route. Generally, access to the Court can only be brought via State Parties and the African Commission. 

The Court sits in Tanzania.

B.
America

The ACHR
 was adopted in 1969 and provides for the Inter-American Commission on Human Rights to hear cases and receive reports.  

The ACHR recognises individual rights (civil, political, economic, social, and cultural rights). Additional Protocols to the ACHR represented an attempt to take the inter-American human rights system to a higher level by enshrining its protection of so-called second-generation rights in the economic, social, and cultural spheres. The 1988 Protocol of San Salvador cover such areas as the right to work, the right to health, the right to food, and the right to education. The Second Protocol in 1990 placed severe restrictions on the states' ability to impose the death penalty.
The Inter-American Commission on Human Rights is one of two bodies for the promotion and protection of human rights.  It receives individual petitions that allege human rights violations, submits cases to the Inter-American Court and appears before the Court in the litigation of cases.  

The Inter-American Court of Human Rights has adjudicatory and advisory jurisdiction and applies and interprets the ACHR, deciding cases in which it is alleged that one of the state parties has violated the ACHR’s rights.

The Court sits in Costa Rica.

C.
Europe

The ECHR
 entered into force in 1953.  Ratification of or accession to the ECHR is a condition of joining the Council of Europe.

The ECHR provides for the European Court of Human Rights to have competence to hear cases.  

Any person who feels his or her rights have been violated under the ECHR by a State Party can take a case to the Court. The establishment of a Court to protect individuals from human rights violations is an innovative feature for an international convention on human rights, as it gives the individual an active role on the international arena (traditionally, only states are considered actors in international law). The ECHR is still the only international human rights agreement providing such a high degree of individual protection. 
State Parties can also take cases against other state parties to the Court, although this power is rarely used.
Any decision of the Court is binding on the State Parties and must be complied with.
The Court may also give advisory opinion on legal questions concerning the interpretation of the ECHR and its Protocols. 

The Court sits in Strasbourg.

D.
League of Arab States

In 1994, the League of Arab States approved the Arab Charter on Human Rights
, which sets up as its monitoring mechanism, a Human Rights Committee of Experts that reviews reports from State Parties once in three years.  The Arab Charter entered into force in 2008. A Commission or a Court on Human Rights does not operate in the Arab region.

E.
Organisation of Islamic Conference

In 1990, the Member States of the Organisation of Islamic Conference adopted the Cairo Declaration on Human Rights
, which affirms Sharia, Islamic law, as the sole source of human rights. The Declaration is usually seen as an Islamic counterpart of and a response to the Universal Declaration of Human Rights.
SECTION 5: RULE OF LAW
A.
Separation of Powers and Judicial Independence

1.
Introduction

In the modern constitutional state, the principle of an independent judiciary has its origin in the theory of separation of powers, whereby the executive, legislature and judiciary form three separate branches of government, which, in particular, constitute a system of mutual checks and balances aimed at preventing abuses of power to the detriment of a free society.  This independence means that both the judiciary as an institution and also the individual judges deciding particular cases must be able to exercise their professional responsibilities without being influenced by the executive, the legislature or any other inappropriate sources.

Only an independent judiciary is able to render justice impartially on the basis of law, thereby also protecting the human rights and fundamental freedoms of the individual.  For this essential task to be fulfilled efficiently, the public must have full confidence in the ability of the judiciary to carry out its functions in this independent and impartial manner. Whenever this confidence begins to be eroded, neither the judiciary as an institution nor individual judges will be able fully to perform this important task, or at least will not easily be seen to do so.  

Consequently, the principle of independence of judges was created to protect human beings against abuses of power.  It follows that judges cannot act arbitrarily in any way by deciding cases according to their own personal preferences, but that their duty is and remains to apply the law.  In the field of protecting the individual, this also means that judges have a responsibility to apply, whenever relevant, domestic and international human rights law.

A legal system based on respect for the rule of law also needs independent, and impartial prosecutors must be willing to investigate and prosecute suspected crimes committed against human beings, even if persons acting in an official capacity have committed them. Unless judges and prosecutors play their respective key roles to maintaining justice in society, there is a serious risk that a culture of impunity will take root, thereby widening the gap between the general public and the authorities.  If people encounter problems in securing justice for themselves, they may be driven to take the law into their own hands, resulting in a further deterioration in the administration of justice and, possibly, new outbreaks of violence. 

This legal system would not be complete without independent lawyers who are able to pursue their work freely and without fear of reprisals.  Indeed, independent lawyers play a key role in defending human rights and fundamental freedoms at all times, a role which, together with that played by independent and impartial judges and prosecutors, is indispensable for ensuring that the rule of law prevails, and that individual rights are protected effectively.  

2.
UN Basic Principles on the Role of Lawyers

The Preamble of the UN Basic Principles on the Role of Lawyers
 (1990) states that adequate protection of human rights requires that all persons have effective access to legal services provided by an independent legal profession.  Professional associations of lawyers have a vital role to play in upholding professional standards and ethics, and protecting their members from persecution and improper restrictions. While a lawyers’ association will cooperate with the government to further the ends of justice, the legal profession must be independent and play a vital role in upholding professional standards and ethics.

(i)
Guarantees for the functioning of lawyers

Principle 16 provides that governments shall ensure that lawyers are able to perform their functions without intimidation or harassment, and shall not suffer, or be threatened with, any sanctions because of actions they have properly undertaken in accordance with recognised professional duties, standards and ethics.  

In particular, Principle 18 states: “Lawyers shall not be identified with their clients or their clients’ causes as a result of discharging their functions.”

(ii)
Freedom of association

Principle 23 provides that lawyers are entitled to freedom of expression and association. This would include the right to be constructively critical of the justice system, and to form and join bar associations, which would represent them in this constructive criticism.

B.
Development of Colombian Legal Sector

1.
Introduction: the Colombian Court System
Title VIII of the 1991 Colombian Constitution regulates the judicial branch of public power. There are three jurisdictions for the administration of justice: the ordinary courts, the contentious administrative jurisdiction and the constitutional jurisdiction. The authorities of the indigenous peoples may exercise jurisdictional functions within their territorial areas. 

The Constitution sets out that the administration of justice is a public function. Its decisions are independent; its functioning is decentralised and autonomous. In their decisions, judges are bound exclusively by the rule of law. In practice it is essential that this independence and impartiality of the judiciary as set out by the Constitution is guaranteed and respected by the state.
The Supreme Court of Justice is the highest court of ordinary jurisdiction in Colombia, and is divided into civil, labour and criminal chambers, to each of which are referred the matters which they must hear. The Supreme Court of Justice also has original jurisdiction in certain proceedings against high functionaries, in disputes between departments and relating to government contracts. For instance it is investigating members of congress in the ‘para-political’ affair.

The Constitutional Court guards the integrity and supremacy of the constitution; and rules on amendments to its text, and on the enforcement of international treaties. It also reviews the constitutional validity of laws approved by the legislative branch and decrees issued by the executive branch and are responsible for the protection of the rights of those accused of criminal offences, and action against abuses by public administration officials, including members of the judiciary.

The Council of State is the highest court of administrative law. It has original jurisdiction over jurisdictional conflicts between the national government, departments and municipalities. It is divided into three chambers: chamber of administrative litigation, chamber of consultancy and the civil service. 

The lower courts include:

· Trial courts with specialised jurisdiction including in civil, criminal, labour, family, and land.
· Superior district courts, which decide appeals.
· Departmental administrative courts hear cases regarding departmental ordinances, municipal resolutions, decisions of departmental and municipal executives; tax matters; etc.
2.
Colombian Bar Association

Principle 24 of the UN Basic Principles on the Role of Lawyers expressly provides that lawyers shall be entitled to form and join self-governing professional associations to represent their interests, promote their continuing education and training and protect their professional integrity.  

Each country must decide for itself, in accordance with its own needs and circumstances, how the balance of powers and responsibilities is to be shared between the bar association, the government, and educational institutions, to achieve this.

Principle 25 states that a bar association must cooperate with government to ensure that everyone has effective and equal access to legal services and that lawyers are able to assist their clients without interference. The bar association and the government are therefore partners in this endeavour.

Colombia is the only country in Latin America that does not have a professional association for lawyers. Lawyers have no bar association or law society to represent their views, to protect them as a group or to promote the profession as a component of the rule of law and the democratic system. 
SECTION 6: ADMINISTRATION OF JUSTICE

A.
Fair Trial Procedure
1.
Introduction

The right to a fair trial is one of the cornerstones of the rule of law. It is designed to protect individuals from the unlawful and arbitrary deprivation of other basic rights and freedoms, the most prominent of which are the right to life and liberty. The principle of a fair trial is the core of the civil and criminal procedure. With respect to criminal jurisdiction, it is designed to ensure that all individuals are protected by law throughout the criminal process, from the moment of investigation or detention until the final disposition of their case.

2.
Fair Trial Standards in the ICCPR

Colombia’s international legal obligations under the ICCPR entitle all persons with a right to a fair trial. The most important aspects of a fair trial are dealt with below.

Basic provisions – Articles 2, 14, 26

· Everyone is entitled to a fair and public hearing by an independent and impartial tribunal.

· States must ensure that all individuals are treated equally before the law and are entitled without any discrimination to equal treatment by the law.       

· The rights relating to a fair trial apply to all courts and tribunals, which determine criminal charges, whether ordinary or specialised, including military or special court (UN Human Rights Committee, General Comment 13).

Presumption of innocence – Article 14(2)

· Everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law.

Protection from torture – Articles 7, 10

· The right to be protected from torture is applicable during all stages of criminal proceedings.  It is an absolute and non-derogable right, it cannot be suspended, even in wartime or in a state of emergency, nor is it admissible to invoke superior orders to justify the use or threat of torture.

· According to international and national law, acts of torture constitute disproportionate use of force by law enforcement officials, such as prolonged solitary confinement, physical pressure during interrogation (for example, hooding), prolonged playing of music, shaking, deprivation of sleep, threats of death etc., and medical experimentation. 

Freedom from arbitrary detention – Article 9

· The freedom from arbitrary detention ensures that the deprivation of liberty permitted by law is not manifestly disproportionate, unjust or unpredictable, and that the specific manner in which an arrest is made is not discriminatory, but is appropriate and proportional in view of the circumstances of the case.

· Therefore, there must be legal grounds for the arrest and the arrest must be executed in a lawful manner. An important safeguard for this right is the duty to promptly bring the detainee before a judge who has the power to release the detainee if the arrest is unlawful. This ensures an effective control by an independent authority and therefore reduces the risk of arbitrary detention.

Right to silence – Article 14(1)(g)

· Every individual shall not be compelled to testify against himself or confess to guilt in the determination of a criminal charge.

Legal aid and legal representation – Article 14(3)(d)

· This right constitutes one of the most fundamental elements of a fair trial.  In the interests of justice, the accused is entitled to the minimum guarantees of legal representation and legal aid, if he does not have sufficient means, in full equality.
Legality of courts – Article 14(1)

· The court or tribunal hearing a case must be established by law, i.e. the constitution or other legislation.  It must be competent and have the jurisdiction to hear the case and it must be impartial and treat all persons before it equally.

Access to the courts – Article 9

· The right of access to the courts means that everyone must have the opportunity of addressing a court in order to determine his rights, without being hindered by the law, administrative procedures or material resources.  In essence, it is the right to be heard and to be given the opportunity to present one’s case.

Independence and impartiality of judges - Articles 9(3), 14(1)
· An independent judiciary plays a significant role in the protection of fair trial standards.  Judges should treat the parties in a fair and equal manner and should make an objective decision based on the facts of the individual case.  

Trial without undue delay – Articles 9(3), 14(3)(c)
· The requirement of a prompt trial in criminal cases obliges the authorities to ensure that all proceedings, from the pre-trial stages to the final appeal, are completed within a reasonable time.
Public hearing – Article 14(1)

· The principle of the public conduct of a trial consists of two components: the right to a public hearing and the right to a public judgement.

Right to an adequate defence – Articles 9(2), 14(3)(a)-(c)
· This right includes not only the right to be assisted by a lawyer or to defend oneself, but also to have all the elements of evidence at one’s disposal, as well as to put further questions to the witnesses.  An integral part of this right is the duty of the judicial authorities to inform the accused of the charges made against him, his legal rights and of the relevant actions taken by the judicial authorities. All of this provides the defence with an equal opportunity to prepare and present the accused case.
Witnesses – Article 14(3)(e)

· The right to call and examine witnesses is an integral part of the right to an adequate defence (see above).  It provides the defence with an opportunity to question witnesses who can submit exonerating or extenuating evidence, and to challenge the evidence put forth by the prosecution. 

· There can be some exceptions to the rule, for example to protect the witness, but these exceptions cannot infringe the rights of the defence.  

Interpreters and translation – Article 14(3)(a)

· The right to an interpreter is essential, given that all rights to a proper defence are useless if the accused does not have the lingual capabilities to understand the charges brought against him.  It is indispensable for a fair trial that the accused is assisted by an interpreter at every stage of the criminal proceedings in order to guarantee his right to an adequate defence.  

Right to appeal – Article 14(5)

· The right to appeal balances the necessity of having a reliable sentence that protects rights of the accused on the one hand, and enables a judge in a higher court to address the mistakes made by the previous judge in reaching a decision.

Juveniles – Articles 6(5), 10(2)(b), 10(3), 14(1), 14(4), 24(1)

· Juvenile offenders are guaranteed special protection in international human rights law.  A child is a person aged less than 18, unless majority is attained earlier under national law (Article 1 of the CRC).  The wider specification of protection towards children ranging from pre-trial to post-trial stages derives from the acknowledgment of the vulnerability of children and the interest of the state and the society in protecting them. 
� For full text see: <http://www.un.org/aboutun/charter/>.


� The Vienna Convention on the Law of Treaties 1969 is the authoritative treaty on the international law of treaties, establishing the procedures by which treaties are adopted, interpreted, and invalidated; for full text, see: <http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf>. 


� For full text see: <http://www.un.org/Overview/rights.html>.


� For full text see: <http://www2.ohchr.org/english/law/ccpr.htm>.


� For full text see: <http://www2.ohchr.org/english/law/cescr.htm>.


� For full text see: <http://www2.ohchr.org/english/law/cerd.htm>.


� For full text see: <http://www2.ohchr.org/english/law/cat.htm>.


� For full text see: <http://www2.ohchr.org/english/law/cedaw.htm>. 


� For full text see: <http://www2.ohchr.org/english/law/crc.htm>. 


� For full text see: <http://www2.ohchr.org/english/law/cmw.htm>.


� For full text see: <http://www.hrweb.org/legal/genocide.html>.


� For full text see: <http://www2.ohchr.org/english/law/disappearance-convention.htm>.


� For full text see: <http://www2.ohchr.org/english/issues/defenders/declaration.htm>.


� For full text see: <http://www2.ohchr.org/english/law/bodyprinciples.htm>.


� For full text see: <http://www2.ohchr.org/english/law/treatmentprisoners.htm>.


� For full text see: <http://www2.ohchr.org/english/law/lawyers.htm>.


� For full text see: <http://www2.ohchr.org/english/law/prosecutors.htm>.


� For full text see: <http://www2.ohchr.org/english/law/indjudiciary.htm>.


� For full text see: <http://www2.ohchr.org/english/law/executions.htm>.


� See generally: Alder, J., Constitutional and Administrative Law (Hampshire: Palgrave Macmillan, 2005).


� See: <http://www2.ohchr.org/english/bodies/hrcouncil/>.


� See: <http://www2.ohchr.org/english/bodies/hrcouncil/advisorycommittee.htm>.


� See: <� HYPERLINK "http://www.unhchr.ch/html/menu2/convmech.htm" ��http://www.unhchr.ch/html/menu2/convmech.htm�>.


� See: <http://www2.ohchr.org/english/bodies/hrc/index.htm>.


� See: <http://www2.ohchr.org/english/bodies/cescr/index.htm>.


� See: <http://www2.ohchr.org/english/bodies/cerd/index.htm>.


�See: <http://www2.ohchr.org/english/bodies/cedaw/index.htm>.


� See: <http://www2.ohchr.org/english/bodies/cat/index.htm>.


� See: <http://www2.ohchr.org/english/bodies/crc/index.htm>.


� See: <� HYPERLINK "http://www2.ohchr.org/english/bodies/cmw/index.htm" �http://www2.ohchr.org/english/bodies/cmw/index.htm�>. The CMW is not discussed in any further detail.


� See: <� HYPERLINK "http://www.ohchr.org/EN/HRBodies/CRPD/Pages/CRPDIndex.aspx" �http://www.ohchr.org/EN/HRBodies/CRPD/Pages/CRPDIndex.aspx�>. The CRPD is not discussed in any further detail here.


� A list of all UN thematic mandates can be found at: < http://www2.ohchr.org/english/bodies/chr/special/themes.htm>.


� A list of all UN country specific mandates can be found at: <http://www2.ohchr.org/english/bodies/chr/special/countries.htm>.


� Further details at: <� HYPERLINK "http://www2.ohchr.org/english/issues/executions/index.htm" ��http://www2.ohchr.org/english/issues/executions/index.htm�>.


� Further details at: <� HYPERLINK "http://www2.ohchr.org/english/issues/opinion/index.htm" �http://www2.ohchr.org/english/issues/opinion/index.htm�>.


� Further details at: <� HYPERLINK "http://www2.ohchr.org/english/issues/defenders/index.htm" ��http://www2.ohchr.org/english/issues/defenders/index.htm�>.


� Further details at: <� HYPERLINK "http://www2.ohchr.org/english/issues/judiciary/index.htm" �http://www2.ohchr.org/english/issues/judiciary/index.htm�>.


� Further details at: <� HYPERLINK "http://www2.ohchr.org/english/issues/minorities/expert/index.htm" �http://www2.ohchr.org/english/issues/minorities/expert/index.htm�>.


� Further details at: <� HYPERLINK "http://www2.ohchr.org/english/issues/torture/rapporteur/" ��http://www2.ohchr.org/english/issues/torture/rapporteur/�>.


� Further details at: <� HYPERLINK "http://www2.ohchr.org/english/issues/indigenous/rapporteu/" �http://www2.ohchr.org/english/issues/indigenous/rapporteu/�>.


� Further details at: <� HYPERLINK "http://www2.ohchr.org/english/issues/idp/index.htm" �http://www2.ohchr.org/english/issues/idp/index.htm�>.


� Further details at: <� HYPERLINK "http://www2.ohchr.org/english/issues/detention/index.htm" �http://www2.ohchr.org/english/issues/detention/index.htm�>.


� Further details at: <� HYPERLINK "http://www2.ohchr.org/english/issues/disappear/index.htm" �http://www2.ohchr.org/english/issues/disappear/index.htm�>.


� Details of these requirements are available from the website of the United Nations Office of the High Commissioner for Human Rights (<� HYPERLINK "http://www.unhchr.ch" ��www.unhchr.ch�>).


� Further details at: <� HYPERLINK "http://www2.ohchr.org/english/bodies/chr/special/countryvisitsa-e.htm#colombia" �http://www2.ohchr.org/english/bodies/chr/special/countryvisitsa-e.htm#colombia�>.


� For further information see: <http://www2.ohchr.org/english/bodies/chr/complaints.htm>.


� The ‘1503 Procedure’ (named after ECOSOC Resolution 1503 of 1970 and amended by Resolution 2000/3) was an established means for individuals to bring systematic patterns of human rights violations to the attention of the Sub-Commission on Human Rights. Any person, group or NGO were able to submit a complaint if they have reliable knowledge of such human rights violations. Once a complaint is submitted they play no further role in the procedure which is confidential at every stage. This procedure relates to country situations not individual cases.


� Under the ‘1235 Procedure’ (named after Resolution 1235 of 1967) the Council held an annual public debate on gross human rights violations committed by given states identified by NGOs (not individuals).  The Council were able to study and use whatever method it deems appropriate. The Council were then able to adopt resolutions or appoint country or thematic special rapporteurs, representatives, experts and working groups were applicable.





� Further details at: <http://www.icj-cij.org/>.


� Further details at: <� HYPERLINK "http://www.icj-cij.org/docket/index.php?p1=3&p2=3" �http://www.icj-cij.org/docket/index.php?p1=3&p2=3�>.


� Aerial Herbicide Spraying (Ecuador v. Colombia) 2008; Territorial and Maritime Dispute (Nicaragua v. Colombia) 2001; Haya de la Torre (Colombia/Peru) 1950; Request for Interpretation of the Judgment of 20 November 1950 in the Asylum Case (Colombia/Peru) 1950; Asylum (Colombia/Peru) 1949.


� Territorial and Maritime Dispute (Nicaragua v. Colombia); Aerial Herbicide Spraying (Ecuador v. Colombia). 


� General Assembly; Security Council; Economic and Social Council; Trusteeship Council; and Interim Committee of the General Assembly.


� International Labour Organisation (ILO) ; Food and Agriculture Organization of the United Nations (FAO); United Nations Educational, Scientific and Cultural Organization (UNESCO); World Health Organization (WHO); International Bank for Reconstruction and Development (IBRD); International Finance Corporation (IFC); International Development Association (IDA); International Monetary Fund (IMF); International Civil Aviation Organization (ICAO); International Telecommunication Union (ITU); World Meteorological Organization (WMO); International Maritime Organization (IMO); World Intellectual Property Organization (WIPO); International Fund for Agricultural Development (IFAD); United Nations Industrial Development Organization (UNIDO); and International Atomic Energy Agency (IAEA).


� See International Status of South West Africa (1949).


� Further details at: <� HYPERLINK "http://www.icj-cij.org/docket/index.php?p1=3&p2=4&sort=1&p3=0" �http://www.icj-cij.org/docket/index.php?p1=3&p2=4&sort=1&p3=0�>.


� Further details at: <http://www.icc-cpi.int/>.


� For full text see: <http://untreaty.un.org/cod/icc/index.html>.


� For full text see: <http://www.achpr.org/english/_info/charter_en.html>.


� The Court of Justice of the African Union is intended to be the principal judicial organ of the African Union with authority to rule on disputes over interpretation of AU treaties.


� For full text see: <http://www.oas.org/juridico/spanish/tratados/b-32.html>.


� For full text see: <http://www.echr.coe.int/ECHR/EN/Header/Basic+Texts/The+Convention+and+additional+protocols/The+European+Convention+on+Human+Rights/>.


� For full text see: <http://www.unhcr.org/refworld/category,LEGAL,LAS,,,3ae6b38540,0.html>.


� For full text see: <http://www.oic-oci.org/english/article/human.htm>.


� For full text see: <http://www2.ohchr.org/english/law/lawyers.htm>.
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