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Introduction

Within the last few years there has been a fundamental shift in the approach of corporations and the ways in which they consider human rights standards may apply to them. At the same time law and policy governing human rights has increasingly recognised corporate responsibilities and corporate accountability in relation to human rights. As a broad principal this has happened both nationally and internationally.

Human rights standards, which have traditionally been used as a fetter on the power of the state, could equally provide a similar solution to improving the quality and consequence of corporate governance. Self evidently different issues apply in relation to corporations compared with states: each carry out different functions. However, the principal that power is exercised responsibly when it can be measured against fundamental criteria applies, theoretically, regardless of who is exercising it.

It should be no surprise that the foundations of the current debate around the globalisation of world trade and finances have their roots in the late 1940s when the newly formed United Nations also sowed the seeds of the idea of genuinely global laws with the promulgation of the Universal Declaration on Human Rights (UDHR). 

That Declaration acknowledges that responsibility for the protection and promotion of human rights does not rest with the State alone. In its preamble, the UDHR asserts that responsibility for the UDHR’s recognition and observance falls on “every individual and every organ of society.” It is not in issue that this includes corporations. 

The UDHR should be seen as the core statement and legal basis of the post Second World War legal order and therefore all elements of globalisation should refer back to its guiding principals. Globalisation and those affected by it (either beneficially, or otherwise), should have as their starting point compliance with the principles enunciated in that document almost as a constitutional guarantee.

Alongside these issues of corporate complicity in human rights violations, corporations need also to be held accountable themselves when they violate human rights. Corporate law mechanisms whereby accountability for corporate action is fractured by the corporate veil, need to be addressed when the issue at stake is gross violations of human rights as occurred in the Bhopal disaster. In that case real responsibility for the devastating human rights consequences of Union Carbide’s negligence was never really attributed. This is because the human rights issues became subsumed within the complexities of Indian and US national laws and company law. In the absence of a global, constitutional principle governing the actions of the corporation, true accountability was lost.

As the experience in post-War Europe has shown, implementing human rights standards improves the quality of government. The same principle would apply to corporations. There is also the obvious point that if all corporations are required to comply with the same standards and principles, one will not get a competitive edge over the other. Product reputation is nearly always central to its success. Reputation can be damaged by allegations of implication in human rights violations as many brand leaders have leant to their cost.  If there were clear rules regulating the activities of corporations, where such damaging allegations were made the corporation would be able to refer to the fact that part of its governing mechanisms is compliance with human rights standards.

Issues arising in relation to corporate accountability

The types of issues that may arise that concern issues of corporate accountability include:

· an enterprise’s complex corporate structure, or corporate veil, as was the case concerning the litigation surrounding the Amoco Cadiz environmental disaster;

· lack of an effective, or comprehensive legal system in the place of the alleged violation of human rights, as was argued in the Bhopal litigation;

· the extensive and serious nature of the alleged human rights violations, as is a key factor in the Myanmar/Unical litigation;

· or, any combination of the above.

Below is a discussion of some of the key questions concerning corporate accountability in relation to human rights standards, and the mechanisms that may be available to hold corporations to account.

Piercing the corporate veil

Companies and MNEs in particular, tend to have a complex structure. A corporation may be made up of many smaller companies, and those companies may have the responsibility for carrying out activities in other jurisdiction which in turn may violate human rights standards. The question is, therefore, is it the corporation that should be held accountable or the individual company. This issue was thrown into sharp relief in relation to the Union Carbide disaster in Bhopal. Whilst Union Carbide was a trans-national umbrella corporation, worth billions of US dollars, responsibility for the Union Carbide plant in Bhopal was that of a separately constituted company, Union Carbide India. 

The conundrum is self-evident. If the American-based corporation could be held accountable in law for the actions of its subsidiary company, compensation would be unlimited, whereas if responsibility was limited to the Indian subsidiary, compensation would be finite. The courts in the US held that they were the inappropriate forum to hold accountable the actions of the Indian subsidiary, which they considered to be ultimately responsible. An eventual settlement between the Indian government, the Indian subsidiary and the American corporation resulted in limited damages for the victims.

Piercing this corporate veil is perhaps one of the greatest legal challenges in relation to corporate accountability facing courts which have jurisdiction to hear such matters. In relation to the Unical litigation concerning the use of forced labour amongst other things in Burma/Myanmar, the Californian courts took a robust approach. By adopting principles of complicity, they held that Unical could not hide behind the separately constituted company in Burma/Myanmar, and they could be brought to account before the domestic laws of California.

Forum Non-Conveniens: If corporations should be held to account, where should they be accountable?

Where issues of corporate accountability arise in relation to potential violations of human rights standards, a key question is which court or courts have jurisdiction over the claims. This issue is of significance for a number of reasons, including concerns over access to court in terms of availability of legal aid, as well as there being an effective legal infrastructure, and also corollary consequences of litigation, such as media interest with the potential impact upon a company’s reputation and sales. However, it is particularly relevant concerning the amounts of compensation available. The importance of this issue is perhaps best explained by reference to the South African asbestos claims.

In the Cape litigation,
 South African workers sought to sue Cape plc, a company domiciled in the UK, through the English courts for compensation as a result of the alleged negligence of its subsidiary companies in South Africa that resulted in exposure to asbestos dust. Cape plc, however, attempted to have the application stayed on the basis that, as the injuries had occurred in South Africa, the appropriate forum to establish liability would be the South African courts. After protracted litigation, the House of Lords, agreeing with the claimants, held that the English courts were the appropriate forum to hear the case. In so doing, the English courts accepted that where claimants will face serious obstacles in conducting litigation in other jurisdictions, the parent company, where a duty of care to its subsidiaries and their employees is established, can be held to account for their actions under English law.

Should human rights standards only apply against the State?

The orthodoxy is that human rights only apply against the State, or emanations of the State. Who or what is the State is therefore a key concept in the delivery of human rights protection. This is an issue that has particularly taxed the Courts responsible for interpreting the regional human rights treaties. From the case law of those courts we can extrapolate certain universal principles about the nature of State accountability under international human rights treaties.

First, it is not in dispute that human rights standards apply to central and local government. They also apply to self-evident State activities such as policing and immigration control.

Secondly, where the State has privatised State activity or the State permits that activity to be carried out in the private sector, the State can be held accountable for violation of human rights under those circumstances. So, for example, in a case involving the treatment of a child in an English private school, the European Court of Human Rights had no hesitation in finding that the UK could be held accountable for the actions of a private school, even though no State agency was involved in the possible violation. This is because the provision of education is an essential State activity, and the State cannot opt out of its responsibilities for ensuring its provision is guaranteed in compliance with human rights standards.

Thirdly, where a violation of human rights occurs between two private individuals, the State cannot escape its liability for those violations, if the laws governing the activity that caused the violation are inadequate. For example, the UK government was found to have violated the protection from inhuman and degrading treatment because the then state of English law permitted the defence of lawful chastisement of children, even when the nature of that chastisement amounted to inhuman or degrading treatment, protection from which is an absolute right.

Fourthly, the State cannot also hide behind its responsibilities by asserting the activities which violated an individual’s rights were carried out by private parties, or non-State actors. In a case against Honduras the Inter-American Court of Human Rights held that the Honduras had violated the American Convention of Human Rights in failing to investigate the disappearances which the State argued had been carried out by non-State actors. The Court found a failure on the part of Honduras to fulfil the duties it assumed under the Convention, which obligated it to ensure the victim had the free and full exercise of his human rights. 

This principle has since been adopted by the African Commission on Human and Peoples’ Rights in a case concerning the behaviour of an oil consortium between the State oil company and Shell in Nigeria. In finding a number of violations of the African Charter of Human and Peoples’ Rights, the Commission pointed to the positive obligation of States with regard to private actors. The Commission found that ‘the Nigerian government has given the green light to private actors, and oil companies in particular, to devastatingly affect the well being of the Ogonis. By any measure of standards, its practice falls short of the minimum conduct expected of governments, and therefore, is in violation of the African Charter.’ In relation to the right to food, guaranteed by the African Charter, the Commission held that ‘the minimum core of the right to food requires that the Nigerian government should not destroy or contaminate food sources. It should not allow private parties to destroy or contaminate food sources, and prevent people’s efforts to feed themselves.’

The Strasbourg Court has also examined this notion of the State’s positive obligations in relation to its failure to properly protect against a violation of the Convention. Spain was found to have violated the right to private and family life where the local authority failed to regulate the operation of a waste treatment plant,
 and Italy violated the right to private life where it failed to provide relevant information about pollution from a factory.
 In a case which was thrown out on other grounds, the Strasbourg Court had no difficulty in finding the law in the UK was inadequate to protect interferences with privacy by one private party over another.

Fifthly, the Strasbourg Court has, however, held that the European Convention does not apply to quasi-public spaces. In a case involving campaigners who were not allowed to petition in a shopping centre in a town in the UK, the Court found that the Convention could not regulate this conduct. The dissenting judgements in the case are forceful and stress, in an increasingly privatised world, the need to ensure proper and effective recognition of human rights standards.

USA legal framework: The Alien Tort Claims Act (ATCA) 1789
As a broad principle, the protection of the Constitution of the United States of America (USA) is only engaged when the actions of a public body are involved. However, there exists comprehensive federal and state protection concerning civil rights that regulates the conduct of all parties, including corporations. What marks the US out as unique in discussing corporations’ compliance with international human rights standards is the curious and historical existence of the Alien Tort Claims Act (ATCA) 1789. This federal statute grants original jurisdiction to the US federal court for any civil action brought by an alien for a tort committed in violation of international law. It had lain more or less dormant until the 1980s when a New York appeals court granted the family of a young Paraguayan the right to sue an alleged torturer who had since immigrated to the US.
 The court held that the claimants satisfied three basic requirements to bring a claim under the Act: firstly, that they were aliens; second, that they were alleging a tort; and thirdly, they were asserting damage which resulted from a breach of the law of nations or a treaty of the US. The law of nations as used in ATCA is understood to refer to customary international law. The court found that ‘an act of torture committed by a state official against one held in detention violated established norms of the international law of human rights, and hence the law of nations’.
 Whether involvement by a ‘state official’ is required for reliance on ATCA remains in dispute. The cases which followed, including such notorious defendants as Karadzic and Noriega, tended to involve former government officials or people acting in a quasi-governmental capacity.

More recently the reach of the ATCA has been extended. In a case against the oil corporation, Unical, the Californian Appeal Court has accepted the right of villagers from Myanmar/Burma to sue the corporation for alleged serious violations of their human rights. The claimants are asserting that the corporation was complicit with the military regime in Myanmar in claims of slave labour, torture, rape and executions during the construction of an oil pipeline. The court held that the substantive hearing on he merits of the claim should go ahead and that Unical could be held liable for ‘aiding and abetting’ the military in its violations in that they could have contributed ‘knowing practical assistance, encouragement or moral support which has a substantial effect on the perpetration’ of the abuse.
 The court left open the extent to which negligence could be sufficient to link violations of a State actor to a private corporation.

Further examples where the reach of ATCA have been argued include banana workers suing Dole, Chiquita and the US manufacturers of pesticide, and a claim brought against a tear gas manufacturer claiming the company should have known that Israel’s military forces would not use its product properly. The actual scope of ATCA still remains to be settled. 

EU legal framework
Corporate social responsibility is being taken increasingly seriously at the European Union (EU) level. The Commission, the Council and the Parliament have all produced communications, resolutions or reports on CSR.
 At the general institutional level of the EU, it is widely acknowledged that identified and binding international human rights standards form part of CSR. The European Parliament has recently reported on the Commission’s communication concerning Corporate Social Responsibility: a Business Contribution to Sustainable Development.
 The tension at the EU institutional level would appear to be how to balance the need for accountable standards with the principle that these should be voluntarily engaged with. However, it is clear that future measures on CSR will emerge from the EU. 

The EU also has a raft of existing measures on corporate good governance. These include a legal framework regulating both corporate and social policy. That regulation is intended to take effect at the national level. However, final decisions on the scope and application of Community law are made by the European Court of Justice (ECJ). 

Of particular relevance in relation to the regulation of companies against human rights standards is the EU Charter of Fundamental Rights and Freedoms. The charter, which spells out rights articulated within existing EU law, was originally agreed as a non-binding document, however, it is now to be given constitutional effect. It will therefore be relevant wherever EU law practice or procedure are being implemented and or when EU institutions are involved. The Charter guarantees the following rights and freedoms, which will have an impact upon corporate accountability.

The EU Charter of Fundamental Rights 
The rights in the EU Charter include:

Freedom from slavery and forced labour (article 5)

Freedom of assembly and of association (article 12)

Right to Education (article 14)

Freedom to choose an occupation and right to engage in work (article 15)

Right of workers to information and consultation (article 27)

Right of collective bargaining (article 28)

Right of access to placement services (article 29)

Protection in case of unjustified dismissal (article 30)

Right to fair and just working conditions (article 31)

Prohibition of child labour (article 32)

Right to social security and social assistance (article 34)

Right of access to health care (article 35)

Council of Europe legal framework
The Council of Europe has two mechanisms by which it can hold companies accountable for their actions against human rights standards. As a result of the inter-governmental nature of the Council of Europe, corporate accountability can only take place indirectly, and Member States may be held accountable for failure to properly protect those within their jurisdiction from the abuse of power by companies. 

The main mechanism is the European Convention on Human Rights (ECHR) the content and scope of which is ultimately determined by the European Court of Human Rights (ECtHR). Social and economic rights are protected by the Council of Europe Social Charter and Revised Social Charter. These form the second method by which the Council of Europe can regulate corporate conduct. They will be dealt with in turn.

The European Convention on Human Rights

The Convention was the first treaty, in 1951 to be adopted by the Council of Europe to protect human rights. It contains key fundamental civil and political rights, such as the right to a fair trial, the right to liberty and protection from discrimination. Over the years further rights have been added to the Convention by way of Protocols.

It is an established principle of Convention jurisprudence that there are circumstances whereby the State must put in place mechanisms to protect one private party from the excesses and abuse of power of another private party. The question is therefore, what is the jurisdictional scope of these positive obligations upon the State?

The Strasbourg Court has also affirmed that where a State has de facto control of an area, under those circumstances the Member State’s Convention obligations will extend to those regions of control. These principles were perhaps best clarified in two cases decided by the ECtHR. The first, Loizidou v Turkey, held that Turkey was in de facto control of the Turkish Republic of Northern Cyprus and therefore was responsible for the applicant’s loss of her property rights. In Bankovic v Belgium & Others, the Applicant represented the interests of those killed in the bombing of the television station in Belgrade during the 1998 Kosovo conflict. A case was brought against the 16 members of the Council of Europe who were also members of NATO, and they argued that at the time of the bombing NATO’s control of Belgrade was comparable to that of Turkish control of Northern Cyprus. The Court disagreed and held that the jurisdiction of the Convention did not extend to the activities of the Respondent States during that conflict.

With these two cases explaining the extent and limits of jurisdictional control, the question is could a Member State be held accountable for the actions of a corporation in a jurisdiction where it has de facto control. The obvious example would be whether the Convention extends to those parts of Southern Iraq when under the control of the UK. If Britain’s role there is comparable to that of Turkey in Northern Cyprus, the UK will have positive obligation before the Strasbourg Court in relation to any alleged human rights violations of Corporations in that territory.

Certainly if jurisdiction were to be established the UK would be bound to ensure certain rights, such as the right to life, protection from torture and protecting such fundamental guarantees as the right to a fair trial, were safeguarded. In relation to any positive obligations the UK may have to protect rights, such as for example the right to manifest religious beliefs or to join a political party, more leeway would be granted in relation to the manner in which those rights were realised.

For those Convention mechanisms which protect human rights to be engaged first all local remedies in the UK would have to be exhausted. The process is therefore a slow and laborious one.

The European Social Charter and Revised Social Charter

Companies may carry out activities which result in breaches of civil and political rights, however, due to the nature of social and economic rights, many of these broad principles are likely to be engaged in the everyday conduct of companies. The system to protect these rights in the Council of Europe has recently been reinvigorated and there now exist mechanisms whereby individual complaints can be brought. The UK has not to date signed up to these procedures, but they did ratify the original European Social Charter and therefore as a matter of international law are required to maintain those standards. The UK is therefore required to report periodically to the Committee responsible for ensuring compliance with the Social Charter. 

United Nations legal framework

The UN is in the ideal position to protect against corporate violations of human rights. This is particularly the case as the UDHR is the source for the notion that corporations can be held accountable against human rights standards. Similarly, binding human rights treaties such as the Convention for the Elimination of Racial Discrimination (CERD) and the Convention for the Elimination of Discrimination Against Women (CEDAW), specifically anticipate that protection from discrimination is aimed at private as well as public bodies. 

The limits of the UN system are its weak enforcement mechanisms. There is only limited right of petition, and where that right exists, such as the Optional Protocol to the ICCPR, states have to opt into the procedure. The findings of the Human Rights Committee (HRC) in relation to individual petition matters are limited to recommendations only.

Norms on the Responsibilities of Transnational Corporations with Regard to Human Rights’
As a result of these acknowledged weaknesses of the UN system and in particular where they relate to the inability to effectively hold corporations to account, the UN Sub-Commission on the Promotion and Protection of Human Rights adopted in 2003 ‘Norms on the Responsibilities of Transnational Corporations with Regard to Human Rights’.
 This is an extremely significant development in the slow and evolutive procedures at the UN as this is the first significant milestone in the process towards the adoption of a treaty. The Sub-Commission has therefore decided to send those Norms to the Commission on Human Rights for them to be considered for adoption. 

These Norms are likely to provide the bench mark against which corporations will be held accountable to human rights standards, and therefore what they are is an attempt to draw together all existing norms and human rights standards which have a bearing on the activities of corporations and create a specific set of principles for business enterprises. 

The Norms start by acknowledging that it is the state which has primary responsibility in relation to promotion and protection of human rights, and that the state also has responsibilities to ensure that corporations respect human rights. As we have seen, these are standard principles of international human rights law. But the Norms go further and then affirm that within their ‘respective spheres of activity and influence, transnational corporations and other business enterprises have the obligation to promote, secure the fulfilment of, respect, ensure respect of and protect human rights recognised in international as well as national law, including the rights and interests of indigenous people and other vulnerable groups’.
 By making this assertion the Norms effectively settle the dispute as to whether or not human rights standards can be applied against corporations.

The Norms spell out certain particular areas of human rights protection where transnational corporations and other business enterprises have particular responsibility. These are general obligations, the right to equal opportunity and non-discriminatory treatment, the right to security of persons, the rights of workers, respect for national sovereignty and human rights, obligations with regard to consumer protection, and obligations with regard to environmental protection.

The Norms are considered to be soft law and as such, they cannot be enforced. However, in recognition of this, the Norms themselves propose methods of implementation including the adoption, dissemination and implementation of internal rules which comply with these Norms.

UN Global Compact

The Norms should also be read alongside the Global Compact which was announced in 1999 by Kofi Annan, the UN General Secretary. The nine principles contained within that Compact include asking world business to “support and respect the protection of international human rights within their sphere of influence;” and to “make sure that their own corporations are not complicit in human rights abuses.”

International Labour Organisation legal framework

The International Labour Organisation (ILO), the oldest international human rights treaty body, was set up by the Treaty of Versailles (1919).  It is principally concerned with the rights of workers, and over 180 treaties have been adopted by the ILO regulating workers’ rights and the labour movement. 

The ILO is in many ways an orthodox international organisation. Treaties are adopted under its auspices and these are then ratified by member states. The ILO in turn is concerned with the regulation of the conduct of States. In relation to human rights concerns and the regulation of the activities of corporations, the ILO has not as yet adopted any form of binding treaty, although the Organisation considers that it is within its remit to engage with social issues related to the activities of multinational enterprises. As such, they have adopted a Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy.
 Although, non-binding, this affirmation of principles is overseen by the International Labour Office; the secretariat of the ILO.

Parts of the Declaration are concerned with more straight forward issues relating to labour rights within the work place, such as grievance procedures, collective bargaining rights and the right to freedom of association. Also working conditions are considered including health and safety issues. Where the Declaration was genuinely inspirational in its day was that the UDHR and further UN human rights treaties were explicitly required to be taken into account, thereby imposing on top of the more straight forward human rights related employment matters, an obligation to take on board the broader human rights concerns contained within the panoply of UN human rights protection. 

The Declaration is not a treaty and therefore there it is non-binding. It also does not have a rigorous enforcement mechanism. There is a procedure for bringing disputes arising out of the Tripartite Declaration to the Sub-Committee on Multinational Enterprises. The composition of that Sub-Committee follows the tripartite formula of the ILO, thus government, workers and employers are represented. All the Sub-Committee can do is make an interpretation of the Declaration. Such an interpretation is not binding.

International criminal law

Since the entry into force of the Rome Statute on the International Criminal Court there has been a clearly defined international criminal law system to deal with genocide, war crimes and crimes against humanity. By definition such issues are also human rights violations. During the negotiations for the ICC there was an attempt to include corporations within the definitions of those who can be tried before the Court. These were rejected and therefore only individuals and not corporations are subject to prosecution by the ICC. The jurisdiction of the ICC is engaged when member states are either unwilling of unable to prosecute individuals who are suspected of genocide, war crimes and crimes against humanity.

Even though corporations were explicitly excluded it is possible that individuals could be subject to the jurisdiction of the ICC if they aid and abet the commission of offences. Issues of complicity may therefore arise if company directors knowingly engage with or facilitate genocide, war crimes of crimes against humanity. This situation arose during the Nuremberg Trials where two industrialists were sentenced to death for supplying cyclone B poisonous gas to the concentration camps, knowing that these would be used in mass murder.

Non-human rights specific international organisations
The World Bank

In tandem with the drafting of the UDHR there was also a move to promote global economic liberalism through the World Bank. The Bank loans money to governments in order for developing countries to work towards economic development.

The design and success of these projects is investigated by an independent Inspection Panel against the Bank’s own guidelines. The Inspection Panel was set up in 1994. These guidelines include broad human rights principles such as gender equality, protection of indigenous people and environmental protection.

The Inspection Panel can scrutinise all aspects of a World Bank funded project, including on-site investigations. The Panel can be petitioned by a local organisation if that organisation can show that harm has been suffered as a direct result of an act or omission by the Bank. The Panel can recommend to the Executive Directors of the Bank to authorise an investigation. It is important to stress that the Panel is a review procedure; it is not an enforcement mechanism. The Panel cannot act without first receiving a complaint and all it can do is make a recommendation to the Bank’s Board of Executive Directors. That said, the World Bank Inspection Panel is an important aspect of corporate accountability where World Bank funding is concerned.

The World Trade Organisation (WTO)
The World Trade Organisation (WTO) is responsible for the promotion of international trade. It does so by administering trade agreements between its members which aim to remove tariffs and other barriers to trade. Its overall objective is the liberalisation of international trade. Like the World Bank, the WTO has its roots in the 1940s when there was a commitment to devise global rules which promoted liberalisation. At the same time that the UN Human Rights Commission was assembling to draft the UDHR the General Agreement of Tariffs and Trade (GATT) was established. In 1995 GATT was renamed and, to an extent, redesigned to become the WTO. 

Member States of the WTO are required to observe international agreements of trade. If they fail to do so they may be brought before the WTO dispute mechanisms. These are quasi-judicial and are able to impose trade sanctions on states which can have significant economic consequences. A state which believes another state has an unfair trading advantage can refer the dispute to the WTO’s Dispute Settlement Body. These Dispute Settlement Bodies can set up a panel to investigate disputes, and these panels can make rulings. The parties to the dispute present lengthy briefings and there is a hearing before the panel. The panel can also permit third party interventions by NGOs with particular interests It is possible to appeal from the panel to the WTO’s appellate body.

Failure to comply with the finding of a panel (or appellate body) means that the aggrieved state can impose trade sanctions. A justification for non-compliance with free trade rules can be: the protection of public morals; protecting human, animal or plant life or health; and to conserve exhaustible natural resources.
 By relying upon these justifications it may be possible to factor in certain human rights considerations. 

As has been highlighted at least since Seattle in 1999, there have been calls for WTO agreements to be modified in order for them to take into account their implications on human rights. Although on its face the WTO is concerned with disputes between member states, in reality it may be that corporations are using the WTO to promote their own interests. For example, it was the US banana industry that was behind the US complaint in the WTO about EU protected trade agreements with former colonies.

A chief concern regarding the WTO system is the lack of transparency of its procedures. There is nominal engagement with civil society.

The Organisation for Economic Co-operation and Development

The mechanism that has most potential in holding corporations to account for human rights violations is a procedure adopted through Organisation for Economic Co-operation and Development (OECD). The mandate of the OECD is to promote policies that achieve the highest sustainable economic growth for its members, sound economic expansion globally and an expansion of free trade. That institution, the thirty members of which are primarily the leading northern industrial nations,
 have adopted voluntary Guidelines concerning the regulation of multinational enterprises. Originally adopted in 1976, these were revised in 2000, and these revised Guidelines state that enterprises should ‘respect the human rights of those affected by their activities, consistent with the host government’s international obligations and commitments’.

The guidelines form a clear statement of public policy that corporations are to be held to account for their activities when those activities violate human rights principles. Even though they are voluntary and non-binding they include a complaints procedure which is binding upon member states. 

The Guidelines require that member states set up a National Contact Point (NCP) who has the domestic responsibility for the Guidelines’ implementation. The UK’s NCP is based at the Department for Trade and Industry. The NCP is expected to promote the Guidelines and make them accessible to all with an interest in them. The NCP is also expected to carry his or her duties in a transparent and accountable manner. 

The NCP can receive complaints from other member states, business and workers’ organisations who believe that the Guidelines are being violated by a multinational enterprise. At the same time, complaints can also be received from other parties concerned. Therefore, NGOs can and do complain to the NCP about the activities of a multinational enterprise which is within the NCP’s jurisdiction. What is particularly striking about this complaints process is that the complaint can arise from the activities of the multinational enterprise in other countries. For example, the NCPs in both the UK and Australia were petitioned by NGOs and the World Wildlife Fund in particular in relation to the activities of the shipping company P & O in India and the potential environmental consequences of its activities there.

Once the NCP has formed a view that the complaint raises issues under the Guidelines, she or he acts as a mediator between the corporation and the complainant, and they seek to find a resolution. It must be stressed that the Guidelines are non-binding and therefore the NCP’s powers are limited. The process ought also to be confidential, thus seeking to preserve a company’s reputation from frivolous or malicious complaints. In reality those making the complaint may seek to generate publicity about the issues under review.

If the NCP is unable to resolve the matter it is possible for him or her to refer it to the OECD’s Committee on International Investment and Multinational Enterprises (CIIME). CIIME has ultimate responsibility for the Guidelines and it is empowered to clarify the Guidelines’ meaning.

As there has only been a specific reference to human rights within the Guidelines since 2000, how effective they will be in preventing human rights violations by corporations remains to be seen. Their non-binding nature may also in the long term affect their ability to regulate properly the activities of multinational enterprises.

That said, from a UK domestic perspective the NCP would be subject to judicial review if there were grounds to challenge his or her activities or omissions. The guidelines are also a clear affirmation that, as a matter of international policy, if not law, corporations are held to account against internationally accepted human rights principles.

FTSE4Good

An interesting development in promoting corporate social responsibility has been the establishment of the FTSE4Good Human Rights Indices. Thanks to these it is now possible to measure a company’s performance on the Stock Exchange against human rights standards, and therefore from an investment perspective it is possible to invest in companies with a good human rights record. 

The FTSE4Good human rights criteria are principally drawn from the UDHR, but they also refer to the OECD Guidelines, the ILO Tripartite Declaration, the UN Norms and the UN Global Compact.

Voluntary codes: examples of good practice

Companies and industry bodies have also developed their own codes of conduct in relation to their activities and the human rights obligations that they owe. Some make specific reference to the UDHR.

The enforceability of these codes is limited, however they are a welcome starting point in that they acknowledge the potential of companies activities to interfere with human rights standards. Amnesty International’s Business Group has produced helpful guidelines for companies on what should be included within such voluntary codes. This includes adopting a human rights policy based upon the UDHR, addressing specific concerns about security, protecting against slavery, freedom from discrimination and working with the local community. All of their guidelines are rooted in established human rights principles. Many of them are based on UN guidelines, such as the UN Basic Principles on the Use of Firearms by Law Enforcement Officials. 
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