UNITED NATIONS MECHANISMS FOR 

THE PROTECTION OF HUMAN RIGHTS

1. International Biils of rights

1.1 The Key Instruments
The key United Nations (UN) instruments comprising the so-called International Bill of Rights are: 
· The Universal Declaration on Human Rights, 1948 (UNDHR)

· The International Covenant on Economic, Social and Cultural Rights, 1966 (ICESCR)

· The International Covenant on Civil and Political Rights, 1966 (ICCPR)

· First Optional Protocol to the International Covenant on Civil and Political Rights, 1966

· Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at the abolition of the death penalty,  1989

These instruments were all negotiated under the auspices of the UN Commission on Human Rights. 

There are two preliminary issues before looking at the various enforcement mechanisms for the International Bill of Rights. The first is the legal status of the instruments and the second is the differentiation between the two catalogues of rights: civil and political and economic, social and cultural. 

1.2 Binding and Non-binding Instruments

Under international law a treaty is  ‘an international agreement concluded between States in written form and governed by international law.’ A treaty is binding upon States that have become parties to it. The terms ‘Covenant’, ‘Charter’, ‘Pact’, ‘Protocol’ also denote international binding instruments and are thus synonymous with ‘treaty’. The 1966 Covenants and Protocols are therefore legally binding instruments creating rights and obligations for States that have become parties. They are currently widely ratified by over a hundred States from all geographic regions and from a range of ideologies. Approximately 150 States are parties to the treaties comprising the International Bill of Rights. 

The numbers are less for 

· First Optional Protocol to the ICCPR (approximately 100)

· Second Optional Protocol to the ICCPR (approximately 50)

The United States is a party to the ICCPR but with many reservations. It is not a party to the other instruments. 

Other international instruments (as well as the regional human rights instruments) have supplemented the International Bill of Rights. Some such instruments extend the prohibitions against especially heinous abuses of rights, by providing fuller provisions (for example definitions of the right in question, more detailed State obligations). These include:

· Convention on the Prevention and Punishment of the Crime of Genocide, 1948 (The Genocide Convention).

· Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment, 1984 (The Torture Convention) 

Other treaties have been directed at providing further protections for peoples seen as especially vulnerable to violations of rights, for example: 

· International Convention Relating to the Status of Refugees, 1951; Protocol Relating to the Status of Refugees, 1967 (The Refugee Convention).

· International Convention on the Elimination of All Forms of Racial Discrimination, 1965 (The Race Convention). 

· International Convention on the Elimination of All Forms of Discrimination Against Women, 1979 (The Women's Convention). Optional Protocol to the International Convention on the Elimination of All Forms of Discrimination Against Women, 1999. 

· International Convention on the Rights of the Child, 1989 (the Children's Convention); Optional Protocol on the Involvement of Children in Armed Conflict, 2000; Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography, 2000.  

· International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families, 1990.
Universal ratification or accession of the key instruments is a goal of the UN. 

There are numerous other bilateral and multilateral treaties with human rights provisions. 

International instruments may also be concluded in legally non-binding form, most notably resolutions and declarations of international organisations such as the UN General Assembly. The Universal Declaration is not a binding legal instrument. It is formally a Resolution of the General Assembly with only recommendatory force. It therefore contains no enforcement mechanisms. In 1948 the UNDHR was regarded as an international Statement of political aspiration and of great moral weight for the international community. It was precisely because of its non-binding status that the two 1966 Covenants were subsequently negotiated.  The UNDHR has since gained further significance and many commentators argue that it has acquired the status of customary international law and as such it now has legal effect for all members of the international community.

Other legally non-binding instruments relevant to human rights are the Declarations and Programmes of Action concluded by Global Conferences, for example: 

· United Nations World Conference on Human Rights:  Vienna Declaration and Programme of Action, 25 June 1993; Five-year review of the implementation of  the Vienna Declaration and Programme of Action, 1998

· Fourth United Nations World Conference on Women, Beijing Declaration and Platform for Action, 15 September 1995; Gender Equality, Development and Peace for the 21st Century.  Special Session of the General Assembly, 5-9 June 2000 (Beijing +5)

· World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance, Durban Declaration and Programme for Action, 2001
1.3 Categories of Rights

The UNDHR itemises in 30 articles a number of basic human rights including the right to life; freedom from torture, freedom from slavery; equality before the law; freedom from arbitrary arrest; fair trial; nationality; freedom of thought; freedom of expression; right to work; adequate standard of living; right to education. It comprises what are known as civil and political rights (articles 3-21), as well as economic, social and cultural rights (articles 22-27). Each of the subsequent Covenants covers one of the two categories of rights. Other treaties have included both civil and political and economic, social and cultural rights, for example the Race Convention, the Women’s Convention and the Children’s Convention. This inclusion of both categories of rights in a single instrument foreshadows the current position which was expressed by the World Conference on Human Rights held in Vienna in 1993 as follows:

All human rights are universal, indivisible, and interdependent and interrelated. The international community must treat human rights globally in a fair and equal manner, on the same footing and with the same emphasis. While the significance of national and regional particularities and various historical, cultural and religious backgrounds must be borne in mind, it is the duty of States regardless of their political, economic, and cultural systems to promote and protect all human rights and fundamental freedoms. 

Also following from the World Conference on Human Rights, the current predominant philosophy is the mainstreaming of human rights throughout all global institutions and specialised agencies. The World Conference also called upon ‘regional organizations and prominent international and regional finance and development institutions to assess also the impact of their policies and programmes on the enjoyment of human rights.’ 

The policy of mainstreaming recognises that there are human rights dimensions to apparently unrelated matters. It requires international and regional institutions to evaluate and take account of the impact upon human rights of their policies and practices and to co-ordinate and co-operate with specialist human rights bodies. This policy reaches down to national governments and has had its effect, for example in the concept of a rights-based approach to development and an ethically based foreign policy. 

2. THE INTERNATIONAL HUMAN RIGHTS TREATIES

The guarantee of human rights is integral to the UN system. One of the most significant developments of contemporary international law and relations has been the growing significance of human rights law and institutions.  The United Nations Charter, article 1 States that the Purposes of the United Nations are: 

(3) To achieve international co-operation in solving international problems of an economic, social cultural or humanitarian character and in promoting and encouraging respect for human rights and for fundamental freedoms for all 

without distinction as to race, sex, language or religion. 

Article 1 (3) is supplemented by articles 55 and 56. Institutional support for the development of human rights standards was given by the establishment of the UN Commission on Human Rights under the auspices of ECOSOC (UN Charter, article 68). The Commission was responsible for the drafting of the UNDHR and the two 1966 Covenants. 

The ICCPR contains the fullest catalogue of civil and political rights. These are:  

· right to life (article 6)

· freedom from torture (article 7)

· freedom from slavery and servitude (article 8)

· liberty and security of the person (article 9)

· those deprived of liberty to be treated with humanity (article 10)

· non imprisonment on basis of inability to fulfil a contractual obligation (article 11)

· freedom of movement (article 12)

· expulsion of alien only in accordance with law (article 13)

· equality before courts and tribunals and right to a fair trial (article 14)

· non retroactivity of criminal law (article 15)

· recognition as a person before the law (article 16)

· right to privacy (article 17)

· right to freedom of thought, conscience and religion (article 18)

· right to freedom of expression (article 19)

· prohibition of propaganda for war or advocacy of religious or racial hatred (article 20)

· right of peaceful assembly (article 21)

· right to freedom of association (article 22)

· protection of the family (article 23)

· right of the child to protection, registration, a name and nationality (article 24)

· right to participation in public affairs and to vote (article 25)

· equality and non-discrimination (article 26)

· right of individuals belonging to an ethnic, religious, linguistic minority to enjoy their own culture, practise their religion and use their own language (article 27).

States parties to the ICCPR have an obligation to ‘respect and ensure’ the rights contained within the Covenant to all people within their territory or subject to jurisdiction. This terminology imposes an obligation upon States both to secure the rights directly through their own legislative and administrative practices and procedures and to protect against violations by other non-State actors. 

States may derogate from the ICCPR in time of officially proclaimed public emergency with the exception of basic, stipulated rights (article 4).

Reservations may be made to the ICCPR provided they are not incompatible with the object and purpose of the Covenant. Human Rights Committee General Comment no. 24 controversially provides that the Committee will regard an incompatible reservation as severed from the instrument of ratification or accession. 

3. PROCEDURES FOR THE PROTECTION OF HUMAN RIGHTS
Since the 1970s there has been greater focus upon the enforcement of human rights guarantees and a number of mechanisms have been established for monitoring and implementing the international obligations accepted under the international instruments. These have been developed both under general international law and more narrowly within the human rights frameworks. 


3.1 Procedures under General International Law
There has been a growing legalisation of procedures for the enforcement of human rights through the establishment of international courts and tribunals. These include: 

· The establishment  of the International Criminal Tribunals for Former Yugoslavia and Rwanda by the Security Council under its UN Charter, Chapter VII powers for the maintenance of international peace and security. The Tribunals have jurisdiction over war crimes, crimes against humanity and genocide. 

· The adoption of the Statute for an International Criminal Court, Rome 1998. The UK has ratified the Rome Statute which is expected to come into force sometime during 2002. 

·  Issues of human rights arise in the International Court of Justice despite its inter-State jurisdiction. For example cases such as Breard (Paraguay v United States) and LaGrand  (Germany v US) involved issues of human rights. These cases concerned the right of detained aliens to consular access. They should be compared with The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law,  an Advisory Opinion OC-16/99, October 1, 1999 from the Inter-American Court of Human Rights which explicitly Stated that consular access was an element of due process and a fair trial. Other relevant cases before the ICJ include separate cases brought by Bosnia and Croatia against Serbia alleging genocide. 

· The establishment of innovative new tribunals where no existing institution was acceptable to the States involved, for example the High Court of Justiciary at Camp Zeist for the case of Her Majesty’s Advocate v Abdelbaset Ali Mohmed al Megrahi and Al Amin Khalifa Fhimah, (the Lockerbie Tribunal). This was a Scottish tribunal applying Scottish law but situated in The Hague. 
· Use of domestic courts, for example the Pinochet litigation and civil claims under the Alien Torts Act in the United States. 
In addition to the proliferation of judicial mechanisms for the enforcement of human rights there has also been greater use of coercive mechanisms. These include:

· Use of economic sanctions

· Security Council authorised use of ‘all necessary means’ to achieve humanitarian objectives (Somalia; Haiti)

· Unilateral use of force to achieve human rights (NATO action against Serbia in the context of Kosovo).

These innovations, that have mainly taken place since the end of the Cold War, have focused on enforcement of civil and political rights rather than economic and social rights. The Security Council action to restore democracy in Haiti is a prime example. Breard and LaGrand involved issues of due process; the allegations in Pinochet concerned torture and conspiracy to torture; crimes against humanity in Yugoslavia have centred around killings, torture, enslavement, unlawful detention and, in Rwanda, genocide. The Lockerbie case concerned unlawful killings. 

These developments show a greater commitment to enforcement of civil and political rights and individual criminal responsibility for gross violations when they amount to a crime against humanity. They also show the growing fusion between violations of civil and political  rights and crimes against humanity. The latter comprise widespread or systematic acts such as murder, rape and torture committed against a civilian population. 

However Security Council authorised action in Somalia in response to the humanitarian suffering in that State suggests that similar developments could be possible for denial of economic and social rights. 


3.2 UN Charter-Based Mechanisms 

UN Charter-based mechanisms for enforcement and implementation of human rights are those directly mandated by the Charter. They are important because they are applicable to all 189 members of the United Nations without reference to whether they have become parties to particular treaties. 

International institutional responsibility for human rights and social justice is located in the Economic and Social Council of the United Nations (ECOSOC). ECOSOC works through specialist Commissions. Those especially relevant to human rights implementation are:

· The Commission on Human Rights and its Sub-Commission on the Promotion and Protection of Human Rights (until 1999 called the Sub-Commission on Prevention of Discrimination and Protection of Minorities). 

· The Commission on the Status of Women (the CSW reports to ECOSOC on policies to promote women’s civil and political rights as well as economic, social and cultural rights. It was responsible for the drafting of the Women’s Convention.) 

· The Commission on Crime Prevention and Criminal Justice (its work on minimum standards of detention for prisoners and other aspects of criminal justice supplements the other bodies on civil and political rights). It was responsible for the Standard Minimum Rules for the Treatment of Prisoners, 1955 by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders. 

In 1993, following the recommendation of the World Conference on Human Rights, the Office of the UN High Commissioner for Human Rights was established by resolution of the UN General Assembly. The Office of UNHCHR oversees all human rights matters within the UN. The website of the UNHCHR is an invaluable source of United Nations human rights documentation: http://www.unhchr.ch/.

The mandate of UNHCHR requires it to: 

· Promote and protect effective enjoyment of civil and political and economic, social and cultural rights.

· Provide advice on human rights.

· Provide technical assistance on human rights to States that request it.

· Co-ordinate UN education and public information on human rights.

· Take active steps to remove obstacles to the enjoyment of human rights.

· Engage governments in dialogue to ensure respect for human rights.

· Enhance international co-operation for the promotion and enjoyment of human rights.

Since 1967 the Commission on Human Rights has accepted petitions alleging violations of human rights and has developed a range of responses. By 1993 the Commission was receiving some 300,000 communications a year, although many referred to the same situations. 

Its two main procedures are under ECOSOC Resolutions 1503 (1970) and 1235 (1967). 

Resolution 1503 provides for the following procedure: private and confidential consideration by a working party of the Sub-Commission to bring for consideration by the full Sub-Commission of communications ‘which appear to reveal a consistent pattern of gross and reliably attested violations of human rights and fundamental freedoms.’ The Sub-Commission then decides (in private) whether to refer particular situations to the Commission. All actions remain confidential until the Commission ‘may decide to make recommendations to ECOSOC.’ The only public Statement about this procedure of the Commission is when the Chairperson indicates which States are currently under consideration. 

The Sub-Commission has spelled out more fully criteria for its consideration of communications: communications may come from persons or groups who may reasonably be presumed to be victims of the alleged violations, or from non-governmental organisations (NGOs) that have ‘direct and reliable knowledge’ of the violations alleged. The communications must not be anonymous, abusive or insulting to the State in question. Nor must it have ‘manifestly political motivations.’  

Resolution 1235 establishes the procedure whereby the Commission has a public debate at its annual session in which it focuses on States where there is a ‘consistent pattern of violations of human rights.’ 

As a response to such violations there are a number of processes now available that the Commission can follow without formally taking up the matter:

· Naming of a State in public debate through the process of ‘naming and shaming.’ This can be especially effective where NGOs have ensured media coverage. 

· NGOs might use their influence to pressure other governments to use such condemnation as a lever in foreign or development policy on a bilateral or multilateral basis.

· Draft resolutions may be drawn up. Circulating a draft resolution typically leads to intense lobbying both over the very fact of a Resolution and its wording. Even if the Resolution is withdrawn considerable publicity may have been generated. 

· The Chairperson may use its position to make Statements. 

(The list and the following information is adapted from Henry Steiner and Philip Alston, International Human Rights in Context (2nd edition, 620-2)). 
If the Commission does take up the matter in a particular State it may adopt one or more of a number of measures: 

· Decide the State in question should be subject to ‘advisory services’ which falls short of condemnation but nevertheless makes public its concern. 

· Adopt a resolution which might ask for further information; ask for a governmental response; criticise the government; ask the government to take specified actions.

· Appoint a country-specific rapporteur, independent expert, envoy or delegation to consider the situation. There are special rapporteurs, for example, for Afghanistan; Cuba; Iraq; Iran; Myanmar; Former Yugoslavia; the Israeli Occupied Territories. 

· Ask the UN Secretary-General to appoint a special representative to the State in question. 

· Call upon the UN Security Council to take action as part of its chapter VII mandate with respect to the maintenance of international peace and security. The Security Council can impose economic sanctions, specifically targeted sanctions (such as an arms embargo) or even authorise ‘all necessary means’ to deal with the situation in question. 

As can be seen from this list, the Commission on Human Rights has developed a range of options to investigate the human rights situation in a specific State. The various mandates (rapporteurs, experts, working parties) have three main functions: fact-finding and documentation; publicity; and conciliation. A special rapporteur will seek to visit the State in question to investigate and evaluate the human rights situation there. In addition (or in place of if access to the State is denied) the rapporteur will carry out research, study matters of concern, interview experts, meet with nationals outside the State in question, receive complaints etc. The rapporteur’s report is presented to the Commission and becomes a publicly available document and an invaluable reference point. ‘Depending on the terms of the Resolution creating the position, most reports contain an analysis of the mandate, a section on methodology, a factual account of information gathered, conclusions, and recommendations.’ (Steiner and Alston, page 622). 

The special rapporteurs also seek solutions to the issues raised: ‘The perceived challenge is to steer a middle course between the positions of the accused and their accusers and the emphasis is on dialogue and co-operation between the Commission and the government.’ (Steiner and Alston, 622). 

The Commission on Human Rights has also evolved other processes:

· It has developed a system of thematic special rapporteurs, for example on torture; disappearances; summary or arbitrary executions; religious intolerance; mercenaries; internally displaced persons; violence against women. Thematic rapporteurs have a broad mandate to investigate and report on the causes and consequences of the violations of the particular right in question. They thus attempt to identify commonalities in violations, draw broad conclusions, and make recommendations to the human rights institutions and specialised agencies on conditions applicable to that right rather than on the position in a particular State. They may however visit particular States and intervene with governments when they feel it appropriate. 

· It has established independent fact-finding missions, for example in East Timor. The Commission cannot mandate access to the State in question as can the Security Council. 

The Commission’s work has focused strongly on violations of civil and political rights rather than economic and social rights, but more recently thematic rapporteurs and experts have been mandated to examine violations of economic and social rights, for example the special rapporteur on education; independent expert on human rights and extreme poverty; independent expert on the effects of structural adjustment policies on the full enjoyment of human rights. 

NGOs can have consultative status with ECOSOC (UN Charter, article 71). Throughout the work of the Commission on Human Rights NGOs have an important role to play. NGO activities can include: 

· Submit communications to the Commission.

· Provide reliable and attested information to the Commission.

· International NGOs can work with local NGOs to provide information, documentation, case histories etc.

· Participate in the annual session of the Commission on Human Rights. 

· Suggest items for the agenda. 

· Make oral and written interventions. 

· Lobby governments. 

· Alert the media and liase with it. 

· Work with the special rapporteurs, independent experts, working groups etc through providing support services, contacts, information, venues for lectures and debates. Many rapporteurs receive institutional support, for example from university departments. 

Conclusions on enforcement through the Charter-based mechanisms

Advantages

· Applicable to all member States of the UN.

· Focus on a broad range of human rights issues and can look holistically at a State’s behaviours rather than being limited by provisions of the particular treaty.

· NGO access to and participation within defined procedures at the Commission on Human Rights.

· Flexibility and innovative approaches with evolution of new mechanisms and expanding mandates for existing ones; respond in an ad hoc manner to the exigencies of a particular situation.

· Linkage to the UN system, for example through calling upon the SC.

· Can meet in emergency sessions and did so with respect to Former Yugoslavia, Rwanda and East Timor. 

· Recognition of the Special Rapporteurs etc as ‘experts’ on UN missions means that they are accorded immunity from the jurisdiction of national courts with respect to their actions (Difference relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human Rights, ICJ Advisory Opinion, 1999). Immunity for these experts maintains their independence and enhances their effectiveness in carrying out their mandate. 

Disadvantages

· 53 States are members of the Commission on Human Rights. Members of the Commission are accordingly States’ representatives. However members of its Sub-Commission are independent experts elected by the Commission after government nominations.

· The Commission on Human Rights is a highly politicised body so the adoption of resolutions, condemnations, Statements etc is more dependent upon political alliances and deals than on the merits of the case. 

· The variability of reports. The Rapporteur, expert and working party system is dependent upon the quality and independence of the people involved and their willingness to present frank and hard-hitting reports, where appropriate. 

· Financial restraints of the whole system. Budget of the UN for human rights is very limited. Experts are not paid for their expertise and receive only expenses and limited support services from the Office of the UNHCHR. 


3.3. Human Rights Treaty Bodies
ICCPR, article 2 provides that there should be an effective remedy for the violation of any of the rights contained within the Covenant. Such remedies are best provided under domestic legislation and practices but procedures have also been devised at the international level. 

The UN treaties listed below share a common approach to monitoring and implementation. Expert Committees for monitoring have been established under the following treaties:

· ICCPR, article 28 (Human Rights Committee). 

· ICESCR (Committee on Economic, Social and Cultural Rights). This Committee was established by ECOSOC Resolution in 1987.

· Race Convention, article 8 (Committee on the Elimination of Race Discrimination, CERD).

· Women’s Convention, article 17 (Committee on the Elimination of Discrimination against Women, CEDAW).

· Torture Convention, article 17 (Torture Committee, CAT).

· Children’s Convention, article 43 (Committee on the Rights of the Child, CROC).

These Committees are colloquially known as the ‘UN treaty bodies’. Each of these Committees is made up of independent experts ‘of high moral character and recognized competence in the field of human rights’ (ICCPR). With the other treaties, competence in the subject-matter of the particular Convention is required (eg child health; women’s health; psychological effects of torture). Members are nationals of States parties to the particular Convention and are elected by States parties. Members of the Committees serve in their personal capacity The ICCPR States that consideration should be given ‘to the usefulness of the participation of some persons having legal expertise.’ There are some lawyers on the various Committees but these are not legal bodies. Other members are academics, doctors, public officials, sociologists etc. 

The UN human rights treaties provide for four methods of monitoring and implementation through the expert Committees established under each Convention. There are differences of detail between them so the following provides a generalised account.

· State Reporting

States parties submit initial and periodic reports on their progress towards implementation of the respective treaties, obstacles found and steps taken to improve performance. The initial report is due within one  (ICCPR; CERD; CEDAW; CAT) or two (CROC) years after entry into force of the treaty and the periodic reports at specified periods thereafter (CEDAW: 4 years; CROC: 5 years; CERD: 2 years; CAT: 4 years). The report is considered first by a sub-committee of the relevant Committee and issues of concern identified and referred to the State. The report is then presented in a public session of the relevant Committee and State representatives are questioned on the basis of the identified issues. After the session the Committee issues its Concluding Comments which highlight points of commendation and concern. 

The advance identification and notification of issues is a new procedure that allows the report to be considered in greater depth. 

Advantages:

· All the UN treaty bodies have the competence to receive States’ reports. 

· Reporting requires a State to consider its on-going implementation and engage in dialogue with the State. The approach is regarded as constructive and non-confrontational. 

· Reporting Guidelines indicate to States what is required by the reports. The latest guidelines of the Human Rights Committee are the Consolidated guidelines for State reports under the International Covenant on Civil and Political Rights, 29 September 1999, United Nations Doc. CCPR/C/66/GUI. In particular the Committees are not satisfied with statistics and details of legislation, but seek elucidation on the realities behind the statistics and the implementation of the legislation. For example, legislation conferring equality in the exercise of civil and political rights such as access to justice gives no indication of the reality of women’s enjoyment of those rights (or that of some other group discriminated against within the particular society). 

· Public presentation of the report allowing access by interested persons. 

· Questioning can highlight inadequacies in implementation.

· Concluding Comments can be tailored towards the particular State and can build up a body of contextual analysis of the Committee’s views of the obligations contained within the Convention. 

· The media may pick up concerns expressed about human rights protection within a particular State and give publicity to them.

· NGOs may produce alternative ‘shadow’ reports and bring attention to certain issues. They may also attend sessions and seek to bring matters to the attention of Committee members. The Committees are seeking in different ways to improve NGO participation and to  benefit from the local expertise NGOs can bring to the process. 

· There was originally no way of bringing a State before a Committee if an emergency threatening human rights within a State arose in between its reporting dates. The Human Rights Committee has developed an ‘emergency report’ procedure that was used in the case of the States of the former Yugoslavia. 

· The commitment and motivation of a number of the Committee members who have worked beyond the treaty requirements to ensure the working of the system. 

Disadvantages:

· Applies only to States parties to the respective treaties. 

· The process is time consuming. 

· Each Committee is in session only for a limited time period each year which means that the presentations are necessarily cursory and the question time is limited.

· The quality of reports is very variable. States tend to present self-serving reports and expertise is needed to realise the gaps and misleading accounts.

· Differences in practices and approaches of the various Committees. 

· Committee members may lack the knowledge and expertise to question States fully or to ascertain the veracity of reports;

· Committees may have to place considerable reliance upon the input that can be made by NGOs. 

· Attendance at Geneva or New York is expensive and can be prohibitive for many NGOs.

·  NGOs must ascertain sufficiently far in advance when their State will be reporting in order to organise their contribution and attendance.

· There is a large backlog of reports and the public session may take place  some years after the report was submitted. Circumstances may have changed before the session (for example outbreak of conflict, or a peace agreement; economic downturn or improvement; change of government). Such events considerably reduce the effectiveness of the dialogue. 

· Some States fail to submit reports, or are highly dilatory in doing so. Some Committees will consider a State’s implementation of the Convention without having received a report but with the obvious disadvantages this entails. 

· Reporting requirements to six Committees entails duplication of resources which is a major obstacle to poor States. To avoid duplication on basic material such as the constitutional and legal framework some States have collated this information into a core document. 

· Reporting requires expertise in data collection, evaluating social practices and procedures and drafting the report which may be more effectively channelled elsewhere, especially in States with limited skilled personnel. 

· There are no follow-up procedures other than questioning about the State’s response to the Concluding Comments at the time of the next periodic report. This may be some years later.

· Committee members are part-time and in many cases have demanding employment. The short meeting times in which all the functions of the Committee are to be performed creates great pressures and reduces the effectiveness of the system. 

· The lack of empirical evidence as to the impact of the system upon the implementation of the Covenants. 

· Inter-State Complaint

A State party may on condition of reciprocity accept the right of other States parties to bring a claim before the relevant Committee alleging a violation of the treaty obligations. Inter-State complaint is available only under:

· ICCPR (States parties may accept the procedure under article 41).

· Race Convention (States parties may accept the procedure under article 11). 

· Convention against Torture (States parties may accept the procedure under article 21).

Advantages:

· Inter-State complaints places States under the scrutiny of other States parties with respect to fulfilment of their obligations and does not require an individual willing to commence an application.

Disadvantages: 

· It is an optional procedure even for States that have become parties to the relevant Convention. 

· Politicises implementation, highlighted by State reluctance to bring complaints against other States. The procedure has never been used within the United Nations structures. 

· Individual complaint
The right of individual complaint of treaty violation has been established primarily in the case of civil and political rights. The procedure is available under the:

ICCPR, First Optional Protocol.

The Race Convention (States parties may accept the procedure under article 14).

Convention against Torture (States parties may accept the procedure under article 22).

Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women, 1999.  

Procedure

The procedures under the ICCPR First Optional Protocol and the Optional Protocol to the Women’s Convention have many similarities, although there are some advances in the more recent Optional Protocol. 

Individuals claiming to be the victim of a violation of the ICCPR may make a written communication to the Human Rights Committee.

Communications to CEDAW under the Women’s Convention may be made by or on behalf of individuals or groups of individuals who claim to be victims of a violation of any of the rights in the Convention. Communications submitted on behalf of individuals or groups of individuals (for example by a NGO) must be with their consent unless the author can justify acting on their behalf without such consent.

In each case the Committee must first determine admissibility. A communication is inadmissible if:

· The individual is not subject to the jurisdiction of the State against whom the complaint is made.

· The State is not party to the ICCPR or the ICCPR First Optional Protocol, or to the Women’s Convention or Optional Protocol to the Women’s Convention. 

· The alleged violation occurred before the State became a party to the relevant Convention. 

· The communication does not relate to an alleged violation of a right within the ICCPR or the Women’s Convention.

· The communication is anonymous, an abuse of the procedure or incompatible with the provisions of the ICCPR or the Women’s Convention.

· The same matter is being examined under another international procedure.

· Domestic remedies have not been exhausted, unless the application of the domestic remedies is unreasonably prolonged or, in the case of the Women’s Convention, is ‘unlikely to bring effective relief.’

If the communication is found admissible, the Committee receives written information from the individual and the State concerned. It examines communications in closed session and forwards its views to the individual and State concerned. 

The Optional Protocol to the Women’s Convention provides for interim measures where they ‘may be necessary to avoid possible irreparable damage to the victim or victims of the alleged violation.’ There is no similar provision in the ICCPR, First Optional Protocol. 

Advantages:

· The procedure provides individuals with a potential avenue for redress. 

· The procedure allows for an authoritative interpretation of treaty obligations creating a UN human rights jurisprudence.

Disadvantages: 

· There is no judicial process within UN system for the consideration of individual complaints of violations of human rights. The treaty bodies are at best only quasi-judicial.

· There is no binding decision and therefore reliance upon States' willingness to comply with the Committee’s conclusions. 

· There are no remedies. 

· The procedure is not applicable to all human rights treaties, in particular it is not applicable to economic and social rights, except for those contained within the Women’s Convention

· The procedure depends upon individual willingness to make a complaint.

· The procedure may not raise the major issues of human rights concern within the State.

· The procedure emphasises the individualised nature of rights under the ICCPR and is less effective where there are structural violations, for example discrimination.

· The process is slow.

· Inquiry
Inquiry is available under the Torture Convention and the Optional Protocol to the Women’s Convention. 

Under the Torture Convention, article 20:

If the Committee receives reliable information which appears to it to contain well-founded indications that torture is being systematically practised in the territory of a State Party, the Committee shall invite that State Party to co-operate in the examination of the information and to this end to submit observations with regard to the information concerned. 

On the basis of this information and any information from the State party the Committee may designate one or more of its members to make an investigation and to report to it. The Committee shall seek the co-operation of the State Party and may seek to visit the State. Any findings shall be submitted to the State, along with any comments or suggestions. The procedure is confidential. 

The procedure under the Optional Protocol to the Women’s Convention, article 8 is similar except that under article 9 the Committee may invite the State Party concerned to include in its report under article 18 of the Convention details of any measures taken in response to an inquiry conducted under article 8 of the present Protocol, and may after six months invite the State Party to inform it of the measures taken in response to such an inquiry. In this way the inquiry procedure is brought into the State reporting procedure. A State party to the Women’s Convention, Optional Protocol may opt out of the inquiry procedure. 

Advantages:

· The inquiry procedure allows for investigation of systematic violations.

· It does not require an individual complainant.

· There is provision for a visit to the State’s territory.

Disadvantages:

· The procedure is only available under the Torture Convention and the Women’s Convention, Optional Protocol

· A State Party can opt out of the inquiry procedure under the Women’s Convention, Optional Protocol. 

· The Committee cannot demand the right of its members to visit the State concerned. 

3.4 Other Issues of Enforcement of Civil and Political Rights

· Declaration on Human Rights Defenders, 1998. This Declaration recognises the importance of an effectively functioning civil society for the effective protection of human rights and provides a framework for this. The Declaration affirms the importance of national laws for the implementation and enjoyment of human rights. It affirms the right of people ‘to form, join and participate’ in NGOs and to communicate with NGOs. It also affirms the right of individuals and groups to ‘attend public hearings, proceedings and trials’ and ‘to offer and provide professionally qualified legal assistance … in defending human rights.’ However this is a non-binding instrument with no enforcement mechanisms.  

· Technical assistance and programmes for capacity building, law and development, training for law enforcement agents, etc. Expertise on effective training and institution building has been developed by the Office of the UNHCHR and also by other bodies, for example the British Council, Commonwealth Secretariat, DFID, NGOs. In addition the International Financial Institutions fund Regional Technical Assistance projects, for example on law and development aimed at enhancing transparency and accountability within government institutions, essential for the effective guarantee of political and civil rights. 

� This paper was prepared by Professor Christine Chinkin, LSE
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